
COMMITTEE ON RULES
OF

PRACTICE AND PROCEDURE

Washington, D.C.

June 17-19, 1993

l.K

T

'I



Hll

FIT

-J

1, t

liHI

.EJ

I J

,.XL

,I
rF

(L!J

iN7



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
WASHINGTON, D.C.
JUNE 17-19, 1993

I. Remarks of the Chairman.

II. Approval of Minutes.

III. Proposed revisions governing technical rules amendments and
conformance of local rules with national rules of procedure.

IV. Discussion of Proposed Guidelines on Filing by Facsimile.

V. Report of the Advisory Committee on Bankruptcy Rules.

A. Proposed amendments to Bankruptcy Rules 8002 and 8006
for approval.

VI. Report of the Advisory Committee on Criminal Rules.

A. Proposed amendments to Criminal Rules 16, 29, 32, and
40 for approval.

B. Proposed amendments to Criminal Rules 5, 10, 43, and 53
for publication.

VII. Report of the Advisory Committee on Evidence.

A. Proposed amendments to Evidence Rule 412 for approval.

VIII. Report of the Advisory Committee on Appellate Rules.

A. Proposed amendments to Appellate Rules 1, 3, 5, 5.1, 9,
13, 21, 25, 26.1, 27, 28, 30, 31, 32, 33, 35, 38, 40,
41, and 48 for approval.

B. Proposed amendments to Appellate Rules 4, 8, 10, 21,
25, 32(b), 35, 41, 47, and 49 for publication.

IX. Report of the Subcommittee on Long Range Planning.

X. Philosophy of the Task of the Rules Committees.
(Continuation of discussion initiated by Judge Stotler.)

XI. Report of the Advisory Committee on Civil Rules.

A. Proposed amendments to Civil Rules 23, 26(c), 43, 50,
52, 59, 83, and 84 for publication.

XII. Report of the Subcommittee on Style.

XIII. Next Meeting.
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COMMITTI7EE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of December 17-19, 1992
Asheville, North Carolina

The winter 1992 meeting of the Judicial Conference Committee on Rules of
Practice and Procedure was held in Asheville, North Carolina on Thursday, Friday, and
Saturday, December 17-19, 1992. The following members were present:

Judge Robert E. Keeton (chairman)
Judge William 0. Bertelsman
Judge Frank H. Easterbrook
Alan W. Perry, Esquire
Chief Justice Edwin J. Peterson
Judge George C. Pratt
Judge Dolores K. Sloviter
Judge Alicemarie H. Stotler
William R. Wilson, Esquire

Also present were Dean Daniel R. Coquillette, reporter to the committee, Peter
G. McCabe, secretary to the committee, and John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office. Judge Thomas S. Ellis, III,
Professor Charles Alan Wright and Deputy Attorney General George J. Terwilliger, III,
were unable to attend. Paul Cappuccio attended the meeting to represent the
Department of Justice in the absence of Paul Terwilliger.

Representing the advisory committees in attendance were:

Advisory Committee on Appellate Rules - Judge Kenneth F. Ripple, chairman,
and Professor Carol Ann Mooney, reporter;

Advisory Committee on Bankruptcy Rules - Judge Edward Leavy, chairman, and
Professor Alan N. Resnick, reporter;

Advisory Committee on Civil Rules - Judge Sam C. Pointer, Jr., chairman, and
Dean Edward H. Cooper, reporter; and

Advisory Committee on Criminal Rules - Judge William Terrell Hodges,
chairman, and Professor David A. Schlueter, reporter.

Also participating in the meeting were Joseph F. Spaniol, Jr. and Brian R.
Garner, consultants to the committee, Mary P. Squiers, project director of the local rules
project, and William B. Eldridge, director of the Research Division of the Federal
Judicial Center.
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INTRODUCTION

Judge Keeton reported that the Judicial Conference at its September 1992
meeting had approved all the rule amendments submitted by the standing committee,
with the exception of civil rule 56. He noted that some members of the Conference had LJ
argued that the summary judgment rule was working well in its present form and that
judges had become familiar with the language of the rule and the current case law. He
also detected a criticism by some Conference members that too many changes were K
being proposed in the rules. Judge Pointer added that some members seemed not to
like the case law on Rule 56 and might not have wanted to enshrine it in the rule. 7

Judge Keeton reported that the Advisory Committee on the Rules of Evidence
had just been reactivated and that the Chief Justice had named Judge Ralph K. Winter
as chairman. The other committee members and cross-members from the other advisory
committees had not yet been named, however. Judge Keeton added that he and Judge
Winter had made initial plans for the first meetings and public hearings of the new
committee.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Ripple presented the report of the advisory committee, as set forth in his I
memorandum of December 1, 1992. (Agenda Item II). He recommended that the i
standing committee: (1) approve the proposed amendments to Fed.R.App.P. 3, 5, 5.1, 9,
13, 21, 25, 26.1, 27, 28, 30, 31, 32, 33, 35, and 41, plus a proposed new rule 49, (2) join
these amendments with amendments to rules 25, 28, 38, and 40 approved by the standing L
committee in June 1992, and (3) include all the above in a single package for publication
and public comment.

Judge Ripple opened his remarks with two points regarding the amendments
proposed by his committee:

(1) Most of the proposed amendments were derived from the work of the local
rules project.

(2) Some of the proposed amendments were technical in nature, dealing with
the form of papers on appeal.

The standing committee proceeded to consider and approve the package of
proposed amendments, making the changes described in the following paragraphs. L
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Fed.R.App.P. 26.1

At the suggestion of Mr. Wilson, Judge Ripple agreed to substitute the word
"different" for the words "greater or lesser" in the committee note to rule 26.1. The

i. change would conform the note to the usage in the text of rule 26.1 and rule 30.

Fed.R.App.P. 9
L

The committee discussed in detail the language of rule 9, focusing in large part
7 on the interrelationship between its subdivisions (a) and (b) (dealing with appellate
Lo review of release orders before and after judgment, respectively). The committee voted:

(1) to eliminate the words "of conviction" in the heading of subdivision (a); (2) toV eliminate the words "the terms of' on line 19; (3) to insert the words "a copy of the
judgment of conviction" on lines 20-21 in lieu of "a record of the offense or offenses of
which the defendant was convicted and the date and terms of the sentence", (4) to place
the heading to subdivision (c) in italics; (5) to eliminate the third sentence of the
paragraph of the committee note; and (6) to insert a comma before the words "if
possible" at the end of the second sentence of that paragraph.

The committee considered whether it was advisable to delete the words "a copy
of' in line 6. Judge Easterbrook pointed out that the legal distinctions between originals
and copies were no longer meaningful. While considerable support was expressed for

L the general principle of eliminating the word "copy" throughout the rules, the committee
decided that elimination of the term at this time might create confusion and

L. inconsistencies. By a vote of 6-2, the committee voted to retain the term "copy" in the
text of the proposed amendment to rule 9, at lines 6 and 20-21, and to refer the matter
of usage of the term to the style revision project.

The committee also considered whether the term "shall" should be changed to
1"must" in rule 9 to conform with the current usage of the style subcommittee. Concern
was expressed, however, that the text of other amendments distributed for public
comment had not yet been "stylized," and that confusion could be created because of

Eo r different usages in the different packages. By a vote of 4-1, with several abstentions, the
I LJ committee decided not to make the change from "shall" to "must." Judge Pointer

advised that the word "must" in line 20 was in fact consistent with prior usage of the
style subcommittee (i., that the papers "must" include a copy of the judgment).

General support was expressed by the members for a suggestion of Judge Sloviter
that the first sentence of rule 9, which requires a district judge to state the reasons for
an order regarding release or detention of a criminal defendant, would be more effective
if placed in the Federal Rules of Criminal Procedure (or perhaps in both the appellate
and criminal rules). Judge Hodges agreed to place the matter on the agenda of the next
meeting of the Advisory Committee on Criminal Rules.

L
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Fed.R.App.P. 21

The proposed amendments to rule 21 would: (1) prescribe that a petition for
mandamus not bear the name of the lower court judge, (2) presume that the trial judge
would not wish to appear before the court of appeals, and (3) require that the judge be
represented pro forma by counsel for the party opposing the relief. General support was
expressed by the members regarding the essential purposes of the amendments.
Professor Mooney pointed out, moreover, that six of the circuits currently have local
rules in place similar to the proposed rule 21.

Considerable discussion ensued as to the manner in which the revised rule would [
operate in an individual case, particularly where a district judge wished to appear in the
action. Judge Bertelsman argued that a district judge should have the right to appear in
the exceptional case where the parties are not inclined to support a judge's procedural
rulings.

Judge Easterbrook suggested that there was no reason for treating mandamus
actions differently from appeals. He recommended that rule 21 be recast to reflect the
reality that:

(1) The district judge is not a party in a mandamus action, as it is really akin Li
to an appeal.

(2) The parties should represent themselves.

(3) If the judge wishes to be a party, the judge may ask the court of appeals to E
participate.

Judge Ripple agreed to withdraw the proposed amendments to rule 21(a) and (b) L
and take the matter back to his advisory committee because the changes discussed by the
standing committee would represent a substantial change from the advisory committee
draft. Rule 21(d), however, would remain in the package for publication.

Fed.R.App.P. 32 and 33 H
The committee voted to delete the words "not exceeding" on line 17 of rule 32,

dealing with the size of pages in briefs. [

Judge Ripple agreed to withdraw the last sentence of the proposed amendments
to rule 33, addressing the confidentiality of statements made in settlement discussions
and their non-disclosure to judges of the court. He stated that the sentence was not L
necessary since the court of appeals is given sufficient authority in the preceding 7

L
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sentence to enter orders controlling the course of proceedings or implementing
settlement agreements.

The standing committee voted unanimously to publish the proposed amendments
to the appellate rules -- together with the amendments in rules 25 and 38 approved in
June 1993 -- and to seek public comment during a period that would end on April 15,
1993.

ACCELERATED PUBLIC COMMENT PERIOD

Judge Keeton stated that the committee needed to make a specific finding of
need for an accelerated public comment period with regard to each of the sets of rules.

7 He pointed out that the Procedures for the Conduct of Business by the Rules
LI Committees specify that the public comment period should be at least six months unless

a shorter period is approved by the standing committee or its chairman when they
7 determine that "the administration of justice requires that a proposed rule change should
L be expedited and that appropriate public notice and comment may be achieved by a
_ shortened comment period." The procedures then require that whenever such an

exception to the comment period is made, the standing committee must advise the
L Judicial Conference of the exception and the reasons for it.

Judge Keeton stated that some history was in order. In October, in the closing
days of the last Congress, proposals had been advanced in the House Judiciary
Committee to change the rules of evidence to include new proposals dealing with

r violence against women. Judge Marcus, chairman of the Federal-State Jurisdiction
Committee, attended the House hearings and coordinated his remarks with Judge Geary,

- chairman of the Executive Committee, and Judge Keeton. Judge Marcus pledged that
the proposed rule changes would be placed before the rules committees of the Judicial
Conference for handling on an accelerated basis.

The committee thereupon approved the following resolution formulated by Judge
Easterbrook:

7
L The standing committee is shortening the normal time period

for public comment because representations were made to
the Congress that the Judicial Conference would proceed on

L an accelerated basis to consider appropriate revisions to the
rules of evidence regarding the admissibility of evidence of a
victim's past sexual behavior or predisposition.

On the suggestion of Judge Sloviter, the committee adopted the following
7 resolution with regard to the need to consider the proposed revisions in the appellate
L rules on an accelerated basis:

B



December 1992 Minutes Page 6

It is in the public interest to shorten the time for public
comment with respect to these rules so that they can be [;
considered along with other proposed rules, which together
constitute a comprehensive package of proposed rules
directed to the Federal Rules of Appellate Procedure. 2

The committee subsequently adopted the same resolution with regard to the other
sets of rules to be published for public comment. Bf

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Pointer presented the report of the advisory committee, as set forth in his
memorandum of November 20, 1992. (Agenda Item IV) He offered three items for K
consideration:

(1) A brief status report on the style revisions being made to the civil rules
(for information purposes only).

(2) A request for authority to publish proposed revisions to rules 83 and 84, B
noting that: (a) these two rules had been before the standing committee
before, and (b) they directly affected the work of the other advisory
committees. E

(3) A joint proposal, with the Advisory Committee on Criminal Rules, to 7
rewrite evidence rule 412, governing evidence of past sexual behavior or
predisposition of an alleged victim of sexual misconduct.

Style Revisions B
Judge Pointer noted that the style subcommittee, chaired by Professor Wright, 7

had just completed a proposed redraft of the Federal Rules of Civil Procedure that L
included all the civil rules other than the amendments currently pending before the
Supreme Court. He reported that the advisory committee had considered the redraft at 7
its November meeting and was very positive about the changes. The committee devoted
its attention to the proposed style conventions and concepts adopted by the style
subcommittee and did not attempt to approve actual changes in language.

Li
Judge Pointer added that he had prepared a style redraft of the amendments

pending before the Supreme Court. His redraft would first be sent to three ad hoc
subgroups of his advisory committee for detailed analysis and markup and then to the K,
full committee. Judge Pointer stated that the advisory committee preferred not to make
these draft revisions public at this point in order to avoid confusion, since different text
is pending before the Court. He argued that when the style revisions are complete, they
should be published with a 9-month public comment period. i

L

J7
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r- Judge Keeton suggested that it might be preferable to send Judge Pointer's
L redraft first to the style subcommittee before consideration by the subgroups. Judge

Pointer responded that he preferred to expedite the process by having Brian Garner
make a quick review of the document, rather than pass it through the style
subcommittee. He added that the subcommittee could best use its scarce time in
redrafting the admiralty rules.

Fed.R.Civ.P. 83 and 84

In discussing the proposed amendments to rule 83, the standing committee
engaged in considerable discussion regarding the undesirability of local standing orders.
Judge Easterbrook pointed out that there are two problems with standing orders. First,

7 no notice is given to the parties to enable them to protect themselves against local
L procedural traps. Second, standing orders do not comply with the local rules approval

process, as prescribed in statute and national rule.

L Several members argued that attorneys are entitled either: (1) to publication of
procedures in the local rules of a court, or (2) to service of an order on them in each
individual case.

The committee decided to have the advisory committee chairs and reporters get
together during the Friday lunch break to prepare common rules for consideration by
the standing committee. The rules would then be sent back to the various advisory
committees for consideration.

L Fed.R.Evid. Rule 412

Judge Pointer stated that the primary impetus for amending evidence rule 412
was essentially to forestall action by the Congress and to avoid a bypass of the Rules

P" Enabling Act process. He pointed out that the Advisory Committee on Civil Rules had
L considered a draft of rule 412 prepared by the Advisory Committee on Criminal Rules

and had offered certain changes in the text of both the rule and the advisory note. He
added that there were only three remaining, non-substantive differences between the two
committee versions:

(1) The criminal committee draft was based on the current two-part structure
L of rule 412, which begins with a general rule that evidence of past sexual

behavior or predisposition is not admissible. The draft then proceeded to
state the exceptions to the rule in a separate subdivision. The civil
committee draft, on the other hand, collapsed the two statements into-one
as a matter of style and conciseness.

L .
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(2) The criminal committee version provided that evidence must not be
"admitted" unless there is a sealed motion. The civil committee version [
provided that evidence must not be "offered."

(3) There were minor differences between the respective committee notes. LJi

Judge Pointer recommended the alternate formulation for subdivision (a)(4)
found in footnote 1 of his draft, but he pointed out that it had not been considered by
his advisory committee.

Judge Easterbrook expressed concern that subdivisions (b)(3) and (b)(4) of the L7
distributed draft, when read together, might create an implication that one may violate
constitutional rights in civil cases, but not in criminal cases. He suggested that (3) and [7
(4) could be merged to provide that evidence be admitted in both civil and criminal -1
cases if essential to a fair and accurate determination. Judge Pointer responded that this
solution would be politically unacceptable to the supporters of the pending legislation. E
He added that the constitutional standard found in (3) could be added to (4), but the
advisory committee consciously decided to adopt a more lenient standard of admissibility
in civil cases.

Judge Ripple echoed Judge Easterbrook's concern about the different standards
that would apply in civil and criminal cases. He suggested that the public comments
might well be enlightening on this point and expressed concern that the comment period
would be less than the usual six months. Judge Keeton agreed that the short period was
a problem, but he stated that the Judicial Conference had made a clear representation
to the Congress that the rules committees would consider evidence rule 412 on a fast
track basis.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Hodges noted that the proposed amendments to rules 16 and 29 had been [7
approved previously by the standing committee for publication. He directed the
committee's attention to proposed amendments to evidence rule 412 and criminal rules
32 and 40. (Agenda Item X) K

Fed.R.Evid. 412 7
Professor Schlueter stated that a subcommittee of the advisory committee had

been working on potential changes in the evidence rules for a year and a half. The C
proposed reformulation of rule 412 had been prepared as an alternative to pending L
Congressional proposals. It was superseded by later drafts, prepared in consultation with
the Advisory Committee on Civil Rules. Professor Schlueter informed the committee
that his remarks would be directed to the "Fall 1992 Draft" version of rule 412 circulated
to the committee earlier in the meeting.
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He reiterated Judge Pointer's observation that the two advisory committee drafts
L. before the standing committee were virtually identical except for style. The criminal

committee's version contained separate subdivisions (a) and (b) in order to emphasize
the strong policy of excluding evidence of sexual behavior. In this respect, the criminal
committee draft was closer to the Congressional intent, although it took more words to
say the same thing as the civil committee draft.

In consultation with Judge Hodges, Professor Schlueter agreed to adopt the civil
committee's use of the word "offered," rather than "admitted" on line 50 of the draft,
since it would strengthen the general policy of exclusion. The committee agreed to the
change.

Professor Schlueter stated that the few remaining differences between the
respective committee notes could be worked out readily.

Judge Sloviter recommended eliminating the words "including evidence in the
form of reputation of opinion" from lines 43-44 of the draft. She urged caution in
drafting because the committee could in effect be writing the first explicit rule
sanctioning the admissibility of reputation evidence regarding sexual behavior. Presently,
the matter is left to ad hoc determination by the courts. She added that her concern
related only to criminal cases because reputation evidence was appropriate in a civil case

L where reputation itself is an issue. Professor Schlueter added that evidence may be
excluded by a judge under rules 402 and 403 as irrelevant or prejudicial.

Dean Cooper pointed out that rule 412 currently does not apply in civil cases.
What subdivision (4) would do is first expand the exclusion of evidence to civil cases and
then make exceptions to the exclusion for civil cases involving reputation. Thus, the

L. amended rule would in effect create a new exclusion for civil cases. He suggested that it
would be better to delete the words "including evidence in the form of reputation or

7 opinion," as recommended by Judge Sloviter. Judge Hodges agreed, but added- that it
L was necessary to retain the committee note's reference to reputation and opinion

evidence.

L Mr. Garner suggested that the antecedent of the phrase "when offered" in line 45
of the draft was ambiguous. He recommended adding the words "either type of evidence
is" before the word "offered." Mr. McCabe recommended inserting a comma in line 43

L before the words "or other evidence."

Judge Keeton suggested eliminating the words "of the victim" on line 45, and
Judge Sloviter recommended eliminating the word "the" on line 44. Mr. Cappuccio
suggested adding the word "alleged" before the word "victim" on line 36.

l Judge Sloviter recommended that on lines 60-62 the rule should give the trial
court discretion to decide whether to impound a motion and record of a hearing, rather

K.
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than require that they be sealed. She further suggested adding the words ", unless
otherwise ordered," on line 61 and deleting the words "in the trial and appellate courts"
on line 62.

These various changes were approved by the committee. It thereupon voted to
approve the text of rule 412, as amended, and to authorize an expedited comment period
to end April 15, 1993. It was further agreed that the reporters for the standing, civil,
and criminal committees would work out the final language of the advisory committee
note.

Fed.R.Crim.P. 32

Judge Hodges noted that the advisory committee's proposed reformulation of rule
32 would accomplish two results: L

(1) It would incorporate elements of the 1987 model rule approved by the L
Criminal Law Committee of the Judicial Conference. L

(2) It would reorganize the rule to place its provisions in a more logical and
sequential order.

He pointed out that the rule had some new features: s

(1) It would establish a 70-day time period from a finding of guilt to
imposition of sentence whenever a presentence investigation and report
were ordered. The probation office must complete the report in 35 days,
and the report must be given to the court 7 days before imposition of
sentence. [

(2) Rule 32(d)(2) would require the presence of counsel at the interview of
the defendant by the probation officer.

(3) Rule 32(b)(5) would require the probation officer to provide the report to
the parties with time for them to file and resolve objections. The LJ
probation officer would be given the right to conduct a conference and
require the presence of the defendant and counsel to resolve objections.

(4) Rule 32(b)(5)(D) would provide that the court may accept the findings
contained in the presentence report if there were no objection. K

Judge Hodges stated that the advisory committee, after considerable debate over
the course of two meetings, had voted not to include a provision in the rule giving a
right of victim allocution at the sentence hearing and certain other explicit victim rights.

Li
Jo
L."
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Judges Easterbrook and Keeton inquired as to whether 35 days was sufficient
time for the probation office to complete the report. Judge Hodges responded that the
Probation and Pretrial Services Division of the Administrative Office and other persons
had informed the committee that the time period was adequate.

Judge Bertelsman insisted that the rule should make it clear that the 70-day time
limit was for the guidance of the court and was not intended to create any new rights for
the defendant.

Mr. Wilson argued that victim allocution should be included in the rule. He
stated that even though allocution may cause some problems and would rarely be used,
it makes victims feel much better about the criminal justice system. No other member of
the committee expressed agreement, and several pointed out that a district judge
presently has discretion to allow or not allow victim allocution in a given case. Judge
Sloviter suggested that the committee note highlight this fact.

Mr. Wilson suggested that there may be an inconsistency in subdivision (d)(2), in
that line 194 refers to "property," while line 196 refers to "interest and property." Judge
Hodges pointed out that the language came from the present rule, and Judge Keeton
advised that the usage should be referred to the style subcommittee.

Judge Stotler stated that subdivision (c)(5) contained outdated provisions
regarding the court's requirement to advise the defendant of the right of appeal. She
pointed out that the defendant has the right to appeal any sentence. Accordingly, the
committee agreed to eliminate the sentence beginning on line 177 regarding the right of
appeal and the words "in a case which has gone to trial on a plea of not guilty" on lines
172- 173.

During the lunch break, Judge Hodges and Mr. Garner made additional changes
in the language of the rule, most of them addressing the language of the existing,
unchanged portions of the rule. Mr. Garner suggested that further changes could be
made overnight to improve the syntax and style of the entire rule and to remove all
ambiguities. Professor Schlueter argued that the additional changes should be made
promptly to avoid another year's delay in promulgating the revisions. Judge Stotler
added strongly that it was most important to complete the revisions during the meeting
and not wait another year for an improved rule 32.

Judge Keeton stated that the committee note should specify that the committee
had considered, but rejected a provision requiring the district court to permit the victim's
allocution at sentence.

The committee then approved, with one dissent, a motion by Judge Easterbrook
to approve the recommendation of the advisory committee not to make victim allocution
compulsory.
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Judge Hodges agreed to add a sentence to the last paragraph of the committee
note that would read as follows: "Under present practice, the court may permit, but is
not required to hear, victim allocution before imposing sentence."

Following overnight drafting with Mr. Garner, Judge Hodges presented a final 0J
version of proposed rule 32 for consideration on Saturday morning. The committee then
voted to approve for publication the draft submitted by Judge Hodges with one minor
change suggested by Judge Pratt to change the word "proceeding" to the plural in the
title on line 13 of page 4.

Fed.R.Crim.P. 40 °

The committee approved the change proposed in rule 40 that would make it clear K
that a magistrate judge has the authority to set conditions of release in cases where a L
probationer or supervised releasee is arrested in a district other than the district having
jurisdiction over the defendant. E

The committee then approved publishing all four proposed rules (16, 29, 32, and
40) on an accelerated basis in a package with the other proposed rule amendments. 70

REPORT OF THE ADVISORY COMMIITTEE ON BANKRUPTCY RULES

Judge Leavy presented the report of the advisory committee, as set out in his K
memorandum of November 16, 1992. (Agenda Item IX) He proposed amendments to
rules 8002 and 8006.

The changes in Rule 8002 would permit a post-trial motion for relief from a
judgment or order to toll the time for appeal. (Bankruptcy rule 9024 generally A
incorporates civil rule 60.) The changes were intended by the advisory committee to
conform to the 1993 amendments to appellate rules 4(a)(4) and 6(b)(2)(ii) and -eliminate 7
the "trap" of rule 4, which requires appellants to file a new notice of appeal if certain L.
post-trial motions are filed.

The change in rule 8006 would suspend the 10-day period to designate the record
if a timely post-judgment motion is made and the notice of appeal is superseded by
operation of rule 8002.

LI
Professor Resnick pointed out that the bankruptcy rules specify a short 10-day

appeal period, compared to the 30-day appeal period of the civil rules. He stated that in
appeals from the district court to the court of appeals there is little practical difference Li
between filing and service. In bankruptcy, however, the appealing party must act quickly
and be certain as to whether a post-trial motion has been filed. He added that the
Advisory Committee on Bankruptcy Rules would consider amending rule 9023 at its
February 1993 meeting.
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Judge Keeton expressed concern over having to amend the rules piecemeal andr asked whether there was a way to take care of the problem of the notice of appeal "trap"
at one time. Professor Resnick responded that the better way to solve the problem

7 would be to amend civil rule 59 and not amend the bankruptcy rules at all.

The members then noted several inconsistencies in current usage in the civil rules,
e±ga, rules 50, 59, and 60, a number of which are incorporated by the bankruptcy rules.

L Some refer to motions being "made," while others speak in terms of service, or filing, or
both. Accordingly, the standing committee decided to ask the Advisory Committee on

7 Civil Rules to conduct a general review of the inconsistent usage of these terms in the
L current rules.

rll7 The committee then approved bankruptcy rules 8002 and 8006 and voted to
Lo include them in the same package as the other rules, with an accelerated public

comment period to end April 15, 1993. The committee further agreed that the proposed
changes in the bankruptcy official forms be made without public comment because they
consist merely of conforming amendments required by a recent statute, clarification of
instructions to the forms, and changes to facilitate the processing of cases.

REPORT OF THE STYLE SUBCOMMITTEE

Mr. Garner reported that the style subcommittee had prepared a complete
revision of the Federal Rules of Civil Procedure and had achieved an 18% reduction in
the number of words. (Agenda Item V) In the process, the subcommittee had
discovered a number of ambiguities in the language of the rules that merit attention by
the advisory committee.

Judge Keeton stated that the new draft was much more readable and clear. He
added that neither the advisory committee nor the style subcommittee was ready to
submit any style changes for public comment at this point.

REPORT OF THE SUBCOMMITTEE ON SUBSTANTIVE
AND NUMERICAL INTEGRATION OF THE RULES

Judge Pratt reported on the activity of his subcommittee to consider integration
of the federal rules. The subcommittee's report laid out four potential options to

L achieve this goal. (Agenda Item VII)

Judge Pratt stated that the subcommittee was concerned that with all the matters
pending before the standing committee, and in light of the potential criticism that the
rules committees were tinkering too much with the rules, it would be best not to takerE formal action on integration at this time. Instead, the subcommittee decided to send the

LS matter back to Dean Coquillette and Mary Squiers for a long range report and the"
development of new ideas. The subcommittee, however, retained as a conscious guide

L
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the eventual removal of inconsistencies throughout the rules and other eventual 7

improvements in the rules. ,,

The committee voted unanimously to accept Judge Pratt's report and
recommendations. Judge Keeton ruled that the subcommittee would not be dissolved, L J
but would not be expected to perform any functions by the next meeting.

UNIFORM NUMBERING OF LOCAL RULES [7
Dean Coquillette reported that two competing, mutually exclusive forces were at 7

work. On the one hand, the district judges of the Fourth Circuit recently had voted to
oppose uniform numbering of local rules, stating that numbering should be left
exclusively to local prerogative. On the other hand, representatives of the bar had
criticized local court rules strongly for their lack of uniformity. He pointed out that [7
uniform numbering of local rules was essential because it offered the only practical way
for out-of-state lawyers to learniabout local court procedures without exhaustive
research He i added that a good [deal of success had been achieved by the district courts
on a voluntary basis in adopting the recommended uniform numbering system. He
estimated an acceptance level of about 30%.

Several members suggested sending a letter to the courts seeking progress reports
on their local rule renumbering efforts. The consensus of the committee, however, was
for Dean Coquillette and Professor Squiers to make telephone calls to the circuit
executives and present a progress report to the committee at its June meeting, coupled
with any recommendations they wish to make.

PROPOSED UNIFORM RULE ON TECHNICAL AMENDMENTS

The five reporters, plus the chairmen of the appellate and bankruptcy advisory
committees and staff, convened as an ad hoc subcommittee during the Friday lunch
break and agreed upon common language for the various sets of rules regarding: L

(1) the authority of the Judicial Conference to make technical changes in the
rules,

(2) the authority of the Judicial Conference to prescribe a common numbering 7
system for local court rules, and L

(3) the authority of local courts to regulate proceedings before them through
local rule and procedure. L

With regard to a common rule on technical changes, the subcommittee adopted
the proposed draft of Appellate Rule 50, making changes in it to: (1) narrow the rule by L

Li
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removing the words "inconsistencies in grammar," (2) change the word "nonsubstantive"
to "technical," and (3) remove the words "or to make other similar technical changes."

With regard to a common rule on uniform numbering of local rules, the
subcommittee decided to propose Option 1 of Dean Coquillette's draft. (Agenda Item
VI B) It provided that local rules must conform to any uniform numbering system
prescribed by the Judicial Conference.

L
With regard to a common rule on the authority of local courts to regulate

F practice before them, the subcommittee decided that there had to be some differences in
L wording among the different sets of rules. The bankruptcy committee participants, for

example, favored a reference to "these rules," rather than a specific statutory reference,
as preferred in the civil rules. They also pointed to the need to make a special reference

L to the bankruptcy official forms. The appellate committee participants pointed out that
the appellate rules needed to adopt a modified version of the common language because
a court of appeals does not act by individual judges. Moreover, the circuit courts do not

L have a problem of standing orders because they have internal operating procedures.

7 It was agreed that the proposed common rules be returned to the respective
L advisory committees for consideration.

F REPORT OF THE SUBCOMMJ7ITTEE ON LONG RANGE PLANNING

Judge Easterbrook presented the subcommittee's report on behalf of Professor
7 Baker, who was absent. He stated that several documents regarding planning were
6- presently available and should form the starting point for the committee's long range

planning efforts. The documents, which explore improvements in court procedures, are:
(1) the report of the Federal Courts Study Committee, (2) the report of the Council on
Competitiveness, ie, the Quayle or Starr committee report, (3) the ABA blueprint to
improve the civil justice system, (4) the ongoing work of the ALI complex litigation
project, and (5) the report of Subcommittee No. 3 of the Long Range Planning
Committee of the Judicial Conference. He recommended that the advisory committees
review these documents.

Two members of the committee expressed the view that the communication from
the Long Range Planning Committee (Agenda Item XI) was too vague to be ofEL guidance. Others pointed out, however, that the planning committee was merely
initiating the process of soliciting the views of the other Judicial Conference committeesEl as to what were the appropriate long range planning issues for the Judiciary and which
committees should develop them.

El Judge Keeton recommended that the reporter and chair of each advisory
committee write back to him and to Dean Coquillette by January 4, 1993 with their-
identification of: (1) which of the issues identified by the Long Range Planning

L

F,-
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Committee were presently on their agenda, and (2) which longer range issues were likely
to be part of their future agendas.

THE COMMITTIEE'S ROLE AND PROCEDURES

The committee discussed Judge Stotler's letter of July 31, 1992 regarding the
philosophy of the task of the standing committee. (Agenda Item VIII) At the 7
chairman's request, Mr. Spaniol presented a history of the rules committee process,
including background on the drafting of the 1958 rules enabling legislation and the
composition and work of the rules committees from 1960 to the present.

There was widespread agreement among the members that Judge Stotler's points
regarding the role of the committee were well taken and should be discussed in further H
depth at future committee meetings.

Judge Keeton observed that the rules process had become more "political" than in 7
the past, as more individuals and organizations had become interested in the outcome of
rules amendments. Accordingly, the rules committees needed to be more alert to the
political process. He also stated that the rules process had now become so active that
concern had been expressed that there were too many changes and too frequent
adjustments in the rules. !

Judge Easterbrook stated that the prescribed 6-month public comment period, LJI
coupled with the normal January and June meeting dates of the standing committee,
created serious operational difficulties. He suggested that the work of the committee
could be streamlined either by changing the dates of the committee meetings or
shortening the normal public comment period. m

Judge Stotler suggested that the committee needed more automation assistance at
its meetings, such as computers and a projecting screen so the members could review
drafts on the spot.

Judge Easterbrook noted his concern regarding the interaction of style and
substance. He argued that the standing committee was spending too much time on H
drafting and should spend more time on substance, rather than style.

Judge Hodges stated that he was concerned about last-minute, sometimes hectic Hi
rewriting of rules in order to meet pressing publication deadlines. He suggested that the
advisory committee chairs might wish to address the problem jointly. K

Judge Bertelesman pointed out that the agenda of the standing committee was
very heavy and produced fatigue. He suggested exploring the advisability of more than H
two standing committee meetings a year to avoid fatigue.

H
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Judge Keeton suggested that the standing committee might meet in September,L after the Judicial Conference has acted on pending proposals and before new members
are appointed. The public comment period might be shortened to four months, from
November 1 through February 28, subject to a longer comment period for certain
complex or controversial rules.

Judge Keeton added that he might consider appointing a subcommittee to review
L the Procedures for the Conduct of Business by the Judicial Conference Committees on

Rules of Practice and Procedure and present recommendations at the June committee
meeting. He invited the members to submit suggestions for improvements to Dean

La Coquillette for consideration at the June meeting.

L ATTORNEY GENERAL BARR'S LETTER

The committee considered a letter from Attorney General Barr to the Chief
Justice asking for assistance in eliminating the requirement in several court rules
requiring government attorneys to pay local attorney admission fees.

At the suggestion of Judge Keeton, the committee decided to refer the letter to
the civil, criminal, and appellate advisory committees, with an information copy to be
sent to the bankruptcy advisory committee.

NEXT COMMITTJSEE MEETING

K The committee decided to hold its next meeting on Thursday, Friday, and
Saturday, June 17-19, 1993, at the Administrative Office in Washington, D.C.

K
Respectfully submitted,

Peter G. McCabe,
Secretary
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AGEDA III
Washington, D.C.

June 17-19, 1993

ADMINIST RAX'iVE8., OFFICE OF THE
L RALPH MECHAM
DIRECTOR UNITED STATES COURTS
JAMES E. MACKLIN, JR. JOHN K. RABIEJ
DEPUTY DIRECTOR WASHINGTON, D.C. 20544 CHIEF RULES COMMITTEE

SUPPORT OFFICE

June 3, 1993

MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Agenda Item III

The attached material compares the drafts proposed by the
Advisory Committees on Appellate, Bankruptcy, Civil, and Criminal
Rules on amendments concerning local rules and technical
amendments with the draft provisions suggested at the Asheville
meeting contained in the February 5, 1993 memorandum from Dean
Daniel R. Coquillette to Judge Robert E. Keeton.

John K. Rabiej

Attachments
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COMPARISON OF DRAFTS OF UNIFORM PROVISIONS PROPOSED BY THEL ADVISORY RULES COMMITTEES

I. Technical and Conforming Amendments

A. February 5, 1993 Asheville Draft

"The Judicial Conference of the United States may amend
these rules to correct errors in spelling, cross-references, or
typography, or to make technical changes needed to conform these
rules to statutory changes."

1. Appellate Rules Committee Draft

L Same as February 5 Asheville draft except it would
substitute the word "amendments" for "changes" at the end of theL sentence. P

2. Bankruptcy Rules Committee Draft

Opposes February 5, 1993 Asheville draft. In the
alternative, recommends that the rule stop after the wordr "typography."

3. Civil and Criminal Rules Committee Drafts

Same as February 5 Asheville draft.

7 II. Uniform Numbering of Local Rules

A. February 5, 1993 Asheville Draft

"Local rules must conform to any uniform numbering system
prescribed by the Judicial Conference of the United States."

K 1. Appellate, Bankruptcy, and Criminal Committees Drafts

Same as February 5 Asheville draft.

2. Civil Rules Committee Draft

Incorporates February 5 Asheville draft into existing
language, i.e. "A local rule must be consistent with Acts of

L Congress, consistent with -- but not duplicative of -- rules
adopted under 28 U.S.C. §§ 2072 and 2075, and conform to anyuniform numbering system prescribed by the Judicial Conference of
the United States."

C



III. Procedure When There Is No Controlling Law

A. February 5 ,-1993 Asheville Draft

"A judge ay Regulate practice in any manner consistent with
federal sta. es, rules, [official forms - bankruptcy rules
only], and wai local rules of the district. No sanction or
other disadvantage may be impo f nncompliance with any
requirement not in federal ' les, [official forms -
bankruptcy rules only], or the local district rules unless the I

alleged violator has k ual notice of the requirement." Ad

1. Appellate Rules Committee Draft 7
A judge court of appeals may regulate practice in any manner

consistent with federal statutes laws, rules, and with local
rules of the district circuit. No sanction or other disadvantage
may be imposed for noncompliance with any requirement not in
federal statutes, rules, or the local _lstriet-circuit rules
unless the alleged violator has actual notice of the C
requirements.

2. Bankruptcy Rules Committee Draft

Bankruptcy Rule 8018

A bankruptcy appellate panel or district judge may regulate U
practice in any manner consistent with federal statutes laws,
these rules, Official Forms, and with local rules of the circuit
council or district court. No sanction or other disadvantage may
be imposed for noncompliance with any requirement not in federal K
statutes laws, rules, Official Forms, or the local district rules
of the circuit council or district court unless the alleged
violator has actual notice of the requirement.

Bankruptcy Rule 9029 7
A judge may regulate practice in any manner consistent with

federal statutes laws, these rules, Official Forms, and with
local rules of the district. No sanction or other disadvantage
may be imposed for noncompliance with any requirement not in LJ
federal statutes laws, rules, Official Forms, or the local
distriet-rules of the district unless the alleged violator has 7
actual notice of the requirement. E

3. Civil Rules Committee Draft 7

A judge may regulate practice in any manner consistent with L
federal statutes laws, rules adopted under 28 U.S.C. §§ 2072 and
2075, and with local rules of the district. No sanction or other 7
disadvantage may be imposed for noncompliance with any L
requirement not-in federal statutes-laws, federal rules, or the
local distriet rules unless the alleged violator has had actual
notice of the requirement.

L



In addition, the Civil Rules Committee draft includes the
following: "A local rule imposing a requirement of form must not
be enforced in a manner that causes a party to lose rights
because of a negligent failure to comply with the requirement."

4. Criminal Rules Committee Draft

Same as February 5, 1993 Asheville draft.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

r JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

- SECRETARY SAM C. POINTER, JR
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVYM Memorandum BANKRUPTCY RULES

L TO Chairmen and Reporters of the Advisory Committees

FROM: Daniel R. Coquillette, Reporter
Mary P. Squiers, Consultant

RE: Federal Rules Amendme'nts Concerning Local Rules and Technical
Amendments, Including Committee Notes

DATE: February 5, 1993

L At our lunch meeting in Asheville, North Carolina, last month, the
Chairmen and Reporters of the Advisory Committees agreed on precise
language for rule amendments concerning local rules and technicalK amendments. The need for uniform committee notes on these rules was also
discussed. We have set out the language for the proposed rules below. We have
also set out committee notes that we believe accurately reflect the views of
those present at the lunch meeting.

It is our understanding that each of the Advisory Committees will
consider these rules and notes at their respective winter or spring 1993

,, meetings.

If you have any questions or comments about this material, please
feel free to contact either one of us (Dan: (617) 552-4340; Mary: (617) 552-
8851).

K Technical and Conforming Amendments

[ The Judicial Conference of the United States may

amend these rules to correct -errors in spellinE.crss

references, or vLpographv. or to make technical changes

needed lo conform these rules o staLtuory changes.



Federal Rules Amendments Page 2
and Committee Notes
January 31,' 1993 1

Committee Note

This rule is added to enable the Judicial Conference
to make minor technical amendments to these rules without I!
having to burden the Supreme Court and Congress with
reviewing such changes. This delegation of authority will
relate only to uncontroversial, nonsubstantive matters. 1, MI

Uniform Numbering of Local Rules

Local rules must conform to any uniform

numbering system prescribed by the Judicial Conference of 3ii
the United States.

Committee Note

This rule requires that the numbering of local rules K
conform with any uniform numbering system that may be
prescribed by the Judicial Conference. Lack of uniform f
numbering might create unnecessary traps for counsel and
litigants. A uniform numbering system would make it easier
for an increasingly national bar and for litigants to locate a
local rule that applies to a particular procedural issue. L

Procedure When There is No Controlling Law H
A iudge may regulate practice in any manner

consistent with federal statutes. rules. official formsl.* and

with local rules of the district. No sanction or other

disadvantage may be imposed for noncompliance with any L)

requirement not in federal statutes. rules. [official formsl.* or H
the local district rules unless the alleged violator has actual

notice of the requirement.

* Bankruptcy Rules only



,,, Federal Rules Amendments Page 3
and Committee Notes
January 31, 1993

Committee Note

This rule provides flexibility to the court in
regulating practice when there is no controlling law.
Specifically, it permits the court to regulate practice in any
manner consistent with Acts of Congress, with rules adoptedunder [insert appropriate enabling legislation], [in
bankruptcy cases: with Official Forms,] and with the district's
local rules.

L
This rule recognizes that courts rely on multipledirectives to control practice. Some courts regulate practiceL through the published Federal Rules and the local rules of thecourt. In the past, some courts have also used internal

operating procedures, standing orders, and other internal
C directives. This can lead to problems. Counsel or litigants mayL be unaware of various directives. In addition, the sheer

volume of directives may impose an unreasonable barrier.For example, it may be difficult to obtain copies of the
L directives. Finally, counsel or litigants may be unfairly

sanctioned for failing to comply with a directive. For thesereasons, this Rule disapproves imposing any sanction or otherdisadvantage on a person for noncompliance with such aninternal directive, unless the alleged violation has actual
notice of the requirement.

EL There should be no adverse consequence to a partyor attorney for violating special requirements relating topractice before a particular judge unless the party or attorneyhas actual notice of those requirements. Furnishing litigants
with a copy outlining the judge's practices--or attachinginstructions to a notice setting a case for conference or trial--would suffice to give actual notice, as would an order in a caseL specifically adopting by reference a judge's standing order
and indicating how copies can be obtained.

L

L
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L. COMMITTEE ON RULES OF PRACTICE AND PROCEDURE aEshington, D. C.
OF THE June 17-19, 1993JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

-ROBERT E. KEETON 
CHAIRMEN OF ADVISORY COMMITrEES

L CHAIRMAN 

KENNETH F. RIPPLE
APPELLATE RULESPETER G. McCABE

SECRETARY 

EDWARD LEAW7 
~~~~~~~~~~~~~~~~~~~~~~~~BANKRUPTCY RULES

SAM C. POINTER, JR.
CIVIL RULES7p 

WILLIAM TERRELL HODGESi,, 

CRIMINAL RULES
May 21, 1993 RALPH K. WINTER, JR.

EVIDENCE RULESMEMORANDUM TO CHAIRMEN AND REPORTERS OF ADVISORYCOMMITTEES ON APPELLATE, BANKRUPTCY, CIVIL, AND CRIMINAL RULES
SUBJECT: Proposed Filing by Facsimile Guidelines

On behalf of Judge Keeton, I am requesting your assistance7 in preparing a report to the Standing Committee regarding theL Filing by Facsimile Guidelines proposed by the Committee on CourtAdministration and Case Management. The guidelines wereoriginally submitted to the Judicial Conference for considerationat the March 1993 session. In response to our request, however,the chairman of that committee withdrew the guidelines from theJudicial Conference's consideration to allow the Rules Committeesadequate time to study it. The guidelines will be resubmitted tothe Judicial Conference for consideration at its Septembersession.

The potential effects of the guidelines may be significantand Judge Keeton would like your input in reporting therespective positions of the advisory committees on this issue tothe Standing Committee. In particular, Judge Keeton isinterested in what, if any, changes to the proposed Filing byFacsimile Guidelines the Standing Committee should recommend to7 t the Judicial Conference.

Please send your comments directly to Dean DanielCoquillette, Reporter to the Standing Committee. A copy of the7o proposed guidelines are attached for your information.

L 
Peter G. McCabe
Secretary

Attachments

cc: Honorable Robert E. Keeton

7,n
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ATTACHMENT 1

r [ Agenda F-7 (Appendix C)
Court Administration/Case Mngt.
March 1993

GUIDELINES FOR FILING BY FACSIMILE

L I. Definitions.

(1) "Facsimile transmission" means the transmission of a copy of a documentL by a system that encodes a document into electronic signals, transmits
these electronic signals over a telephone line, and reconstructs the signalsto print a duplicate of the original document at the receiving end.

(2) "Facsimile filing" or "filing by fax" means the facsimile transmission of a
document to a court or fax filing agency ' for filing with the court.

(3) "Fax" is an abbreviation for "facsimile" and refers, as indicated by the
context, to a facsimile transmission or to a document so transmitted.

(4) 'Transmission record" means the document printed by the sendingL facsimile machine stating the telephone number of the receiving machine,
the number of pages sent, the transmission time, and an indication of

C errors in transmission.

II. Transmission does not constitute filing: Electronic transmission of a document viafacsimile machine or other electronic means does not constitute filing; filing isL id complete when the document is filed by the clerk.

L

' A "fax filing agency" is a private entity (business, law firm, etc.) that receives
facsimile transmissions of documents to be filed with the court. The fax filing agency
acts similar to a messenger service, filing a hard copy facsimile transmission as if it
were the original with the court. The court does not have to maintain facsimile
machines, establish mechanisms to accept filing fees via fax, or make copies of filed
documents. [See Section VII.]



III. Technical requiremenws: F
For purposes of these guidelines, in order for courts to accept the filing of L2papers by facsimile on a routine basis, the following technical requirements mustbe met. 2

F]I(1) Facsimile Standards for Courts: "Facsimile machine" means a machine
that can send a facsimile transmission using the international standard forscanning, coding, and transmission established for Group 3 machines by 'the Consultative Committee of International Telegraphy and Telephone of
the International Telecommunications Union (CCITT), in regular
resolution. "Facsimile machine" also means a receiving unit meeting the
standards specified in this subdivision that is connected to and prints
through a printer using xerographic technology, or a facsimile modem that
is connected to a persona) computer that prints through a printer using
xerographic technology. Only plain paper (no thermal paper) facsimile
machines may be used. l

(2) Facsimile Standards for Senders:

(a) Each sender must have the following equipment standards:

(i) CCITT Compatibility - Group 3 3

(ii) Modem Speed - 9600-2400 bps (bits per second) with 2
automatic stepdown

(iii) Image Resolution - Standard 203 x 98 F

(b) A facsimile machine used to send documents to a court shall be
able to produce a transmission record, as proof of transmission at Cthe time transmission is completed. Li

L

2 The Administrative Office will monitor technological advances and will
recommend modifications to these guidelines when necessary.

3 Group 3 fax machines are currently the most common, accounting for 97% of LK
the devices on the market. Group 3 compatibility is mandatory for public applicationsat the present time. Group 3 fax can utilize the public telephone network (voice gradelines) and does not require special data lines. Group 3 fax devices transmit at under 1minute per page, may have laser printing capability, and use various standard datacompression techniques to increase transmission speed.

2~~~~~~~~
2~ ~ ~ ~ ~ ~~~

L



TV. Resource Availability, No additional personnel (FTEs) or funds for equipment
will be made available due to a court's adoption of a fax filing policy. Courtsshould be aware of the potential burdens on the clerk's office and shouldexamine thoroughly the potential impact on the court before adopting a faxpolicy.

7, V. Original Signature. The court shall make provisions to meet the requirementsunder the Federal Rules for court documents to bear an original signature 4 inone of the following ways:

(1) The date the clerk files the fax copy will be the date of filing, subject toreceipt by the court of a signed original within three days; or[1 (2) The image of the original manual signature on the fax copy will constitutean original signature for all court purposes. The original signed document7 shall not be substituted, except by court order. The original signedL document shall be maintained by the attorney of record or the party
originating the document, for a period no less than the maximumallowable time to complete the appellate process.L

VI. Transmission record: The sending party is required to maintain a transmissionrecord in the event fax filing later becomes an issue.

VII. Fax filing agency as intermediary. A fax filing agency may file pleadings onL behalf of the parties or their counsel. The court should set standards to be metby any fax filing agency seeking to act in this capacity. The fax filing agencymust also meet the requirements of all applicable statutes and regulations. Inaddition, the following requirements shall apply:

LI (1) The fax filing agency acts as the agent of the filing party and not as agentof the court. A document shall be deemed to be filed when it issubmitted by the fax filing agency, received in the clerk's office, and filedby the clerk. Mere transmission or receipt by the fax filing agency willnot be construed as filing.

L (2) The fax filing agency must meet all technical requirements under "PartIII" of these guidelines.

EL (3) Duties of the fax filing agency: The fax filing agency will:

(a) ensure that additional copies necessary for filing shall beL, reproduced;

L; 4 Rule 11, Federal Rules of Civil Procedure; Rule 9011, Federal Rules ofC Bankruptcy Procedure.

3



m

(b) take the document(s) tothe court and file the document(s) with
the court;-

(c) on behalf of the client, attorney or litigant, pay any applicable
filing fee; and j

(d) ensure that all documents to be filed with the court shall be on
size 8 1/2 x 11 inch bond.

VIII. Cover sheet: X

(1) Each document transmitted to the court shall be accompanied by a cover
sheet, which shall include the following: lS

(a) court in which the pleading is to be filed; 7
(b) type of action, e.g., civil, criminal, bankruptcy, or adversary

proceeding 7

(c) case title information

(d) case number identification

(e) title of document(s) l

(f) sender's name, address, telephone number, and fax number

(g) number of pages transmitted including cover sheet

(h) billing or charge information for court fees 7
(i) date and time of transmission

(2) The cover sheet shall be the first page transmitted. The cover sheet shall
not be filed in the case, nor shall it be counted toward any page limit
established by the court.

(3) The facsimile cover sheet is not intended to replace any cover sheet
which the court may require. It is for use by the clerk's office in
identifying the document and identifying any applicable fees.

4



IX. Prohibited documents: The court is free to accept for filing any documents
subject to the local rules, except that bankruptcy courts are prohibited from

C accepting petitions or schedules by facsimile transmission.
Li,

X. Fees:

Payment of filing fees and any additional charges prescribed by the JudicialL Conference for the use of the facsimile filing option shall be paid in a manner
determined by the court.

(1) Filing Fee:

Courts which accept the filing of papers by facsimile on a routine basis
must ensure that filing fees are paid.

Courts may decide not to allow the filing of complaints by facsimile [see
Section XII(6)], thus alleviating the issue of collecting a filing fee. If a
court does allow the filing of complaints by fax, the fee may be paid in
person, by mail, by credit card, I or through use of an escrow account or
advance deposit method, as follows:

(a) The filing fee, accompanied by a copy of the facsimile filing cover
FE sheet, shall be deposited with the court not later than three days

after the filing by fax.

7 (b) If the filing fee is not received by the court within three days after
L the filing by fax, the court shall proceed in the same manner as

required for returned checks, except that no further notice need be
given any party. The bad check fee shall not be assessed.

(c) A three day grace period will be allowed for receipt of direct (non-
credit card or escrow account) payments. Non-receipt of payments

L will result in suspension of facsimile privileges, the striking of
pleadings for which fees were not tendered, and any other
penalties deemed appropriate within the discretion of the court.

L

5 Use of credit card payment for this purpose is allowed only if otherwiseK authorized.

5



(2) Fees for Filing by Fax6

(a) When documents are received on the court's fax equipment, the
court shall collect the following fees, in addition to any other filing
fees required by law: 7]

For the first ten pages of the document,
excluding the cover sheet and special
handling instruction sheet ......... $ 5.00

For each additional page .......... $ .75

Any necessary copies to be reproduced
by the court [see Section XII(5)],
for each page . .......... $ .50

(b) No fees are to be charged for services rendered on behalf of the
United States.

Xl. The following are among the issues to be addressed by the courts in local rules:

(1) After hours filings: The court may make arrangements for acceptance of
papers filed by fax after business hours, or the court may limit the
acceptance of papers filed by fax to normal business hours. If the court
accepts filings after normal business hours, then the court shall provide K
guidelines to determine time and date of filing.

(2) Page limits: The court may limit the number of pages that will be 7
accepted by fax transmission. The court may consider increasing
permitted document length after normal business hours.

(3) Exhibits: Certain exhibits may not lend themselves to fax filing, and the
court should establish guidelines to handle such situations. l

(4) Whether the sender will be notified of receipt or error in transmission:
The court shall provide guidance as to whether it is the responsibility of C

the sender to confirm complete and legible transmission, or whether the U>
court will notify sender of errors.

6 These fees may be collected once the Judicial Conference approves amendments
to the Miscellaneous Fee Schedules promulgated under 28 U.S.C. §§ 1913, 1914, and I
1930.

See Miscellaneous Fee Schedules.

6 r
L



(5) Number of copies to be filed: Whether the party must provide requirednumber of copies or whether the court will reproduce required number ofcopies and charge a fee for reproduction. [See Section XI(2)(a).]

r (6) Types of document: The court may limit the types of document that willbe accepted for filing by fax. [See Sections x, XI(1).]

(7) Legibility: The court may decide how to address the problems associated,, with illegibility due to faulty transmission.

7' (8) Whether there are any circumstances under which an incompleteL transmission would be sufficient to fix the filing date.

7

LJ.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE WashGngton, D.C.
OF THE June 17-19, 1993

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

PETER G. McCABE
SECRETARY EDWARD LEAVY

BANKRUPTCY RULES

SAM C. POINTER, JR.
CIVIL RULES

WILLAM TERRELL HODGESMay 13, 1993 WIMMAELfRULES

RALPH K. WINTER, JR.John K. Rabiej VIDENCE RULES
Chief, Rules Committee

Support Office
Administrative Office of the

United States Courts
Washington, DC 20544

Dear John:

I enclose the following memoranda from Judge Edward Leavy to
Judge Robert E. Keeton. Please distribute copies of these
documents to Judge Keeton and to the members of the Standing
Committee in advance of the June 17-18 meeting in Washington,
D.C.:

(1) Memorandum dated May 10, 1993, regarding the proposed
amendments to Bankruptcy Rules 8002 and 8006.

(2) Memorandum dated May 10, 1993, regarding the comments
received from the bench and bar relating to the
proposed amendments to Rules 8002 and 8006.

(3) Memorandum dated May 7, 1993, regarding amendments to
rules relating to uniform rule numbering, technical
amendments, and standing orders.

These documents constitute the report of the Advisory
Committee on Bankruptcy Rules to the Standing Committee for the
June meeting.

If I could be of any further assistance to you or the
Standing Committee, please let me know.

Si y.//

Alan N. ick
Reporter
Advisory Committee on
Bankruptcy Rules
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEESCHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES

PETER G. McCABE
SECRETARY EDWARD LEAVY

BANKRUPTCY RULES

SAM C. POINTER, JR.
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

May 10, 1993

TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Edward Leavy, Chairman
Advisory Committee on Bankruptcy Rules

SUBJECT: Proposed Amendments to Rules 8002(b) and 8006 of the
Federal Rules of Bankruptcy Procedure

On behalf of the Advisory Committee on Bankruptcy Rules, I
have the honor to transmit proposed amendments to Bankruptcy
Rules 8002(b) and 8006 for consideration by the Committee on
Rules of Practice and Procedure of the Judicial Conference of the
United States.

The preliminary draft of proposed changes to the rules was
circulated to members of the bench and bar in December, 1992.
Comments were received from three respondents after publication
of the preliminary draft. A summary of the comments received
after publication of the preliminary draft is enclosed.' A public
hearing was scheduled to be held in Washington, D.C. on April 2,
1993, but was cancelled because of the lack of witnesses
requesting to testify. The proposed amendments to Rules 8002(b)
and 8006 are not the subject of substantial controversy.

The Advisory Committee considered the three written comments
received from the bench and bar, as well as the recommendations
of the Style Subcommittee. Except for several stylistic changes,
and the deletion of a sentence in the committee note to Rule
8002, the Advisory-Committee has not made any changes to the
proposed amendments subsequent to publication of the preliminary
draft. The change to the committee note is explained below.



A summary of the proposed amendments to Rules 8002(b) and K
8006 is provided for your convenience:

(1) Rule 8002(b). Time for Filing Notice of Appeal. LI

This rule is amended to conform to the proposed amendments
to F.R.App.P. 4(a)(4) in two respects: (1) to add a motion for
relief from a judgment or order pursuant to F.R.Civ.P. 60 (made
applicable by Bankruptcy Rule 9024) to the list of postjudgment
motions that toll the time for filing a notice of appeal, and (2) 7
to provide that a notice of appeal filed prior to disposition of
a postjudgment motion does not become a nullity, but is suspended
until such disposition. C

M E~~~~~~~~~~~~~~~~~~~~~~~~J
The proposed amendments to Rule 8002(b) differ from the

proposed amendments to F.R.App.P. 4(a)(4) in one respect.
Instead of requiring that the motion for relief from a judgment
under Rule 9024 be "served" within 10 days after entry of the
judgment in order to toll the appeal time, the proposed amendment
to Rule 8002(b) requires that the motion be "filed" within that
10-day period. The reason for recommending that filing be
required within the 10-day period is to achieve greater certainty
for parties in interest who want to determine whether the motion
has been made. Greater certainty is more important in bankruptcy tn
cases, in which there is only a 10-day appeal period and parties
often rely on finality of orders-before closing transactions,
then it is in district court civil actions where the time to
appeal is 30 days.

In response to the public comment, the Advisory Committee 7
deleted the following sentence that appeared in the published
version of the committee note to Rule 8002: "This amendment
eliminates the difficulty of determining whether a postjudgment
motion made within 10 days after entry of the judgment is a Rule
9023 motion, which tolls the time for-filing an appeal, or a Rule
9024 motion, which historically has not tolled the time." The
Committee believes that this sentence is not entirely accurate in
that, under the present rules, a Rule 9023 (Civil Rule 59) motion K
only has to be served within the 10-day period to toll the appeal
time. If the motion is both served and filed within the 10-day
period, under the amended rule there will be no need for the l
court to determine whether it, is a Rule 9023 or a Rule 9024
motion. However, if a motion is served within the 10-day period,
but not filed until after the 10-day period, it may be necessary 77
for the court to determine whether it is a Rule 9023 or a Rule
9024 motion. The Advisory Committee understands that the need
for the court to distinguishbetween Rule 9023 and Rule 9024
motions may be temporary in that the Civil Rules Committee is [7
considering changes to require that Rule 59 motions be filed
within the 10-day period.

2 7



(2) Rule 8006. Record and Issues on Appeal.

The proposed amendment to this rule is related to the
proposed amendment to Rule 8002(b). The purpose of the amendment
is to suspend the 10-day period for filing and serving a
designation of the record and statement of the issues if a timely
postjudgment motion is made that suspends the time for filing a
notice of appeal under Rule 8002(b). The only changes that have
been made subsequent to the publication of the proposed
amendments to Rule 8006 are stylistic.

L

L

r
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JPROPOSED AMENDMENTS TO THE FEDERAL RULES
OF BANKRUPTCY PROCEDURE

,~~~~~~~~~~~~~~~~~7

Rule 8002. Time For Filing Notice of Appeal

* * * * *
1 (b) EFFECT OF MOTION ON TIME FOR APPEAL. If any party-makes

2 a timely motion of a tyve specified immediately below, the time 7
3 for appeal for all parties runs from the entry of the order

4 disposing of the last such motion outstanding. This provision 7
5 applies to a timely motion: is filed by any party:

6 (1) under Rule 7052(b) to amend or make additional findings of K
7 fact under Rule 7052, whether or not an alteration of granting

8 the motion would alter the judgment would be required if the

9 motion is granted; L

10 (2) under Rule 9023 to alter or amend the judgment under Rule

11 9023; er K
12 (3) under Rule 9023 for a new trial under Rule 9023; or

13 (4) for relief under Rule 9024 if the motion is filed within 10

14 days after the entry of ludgment., the time for appeal for all

15 parties shall run from the entry of the order denying a new trial

16 or granting or denying any other such motion. A notice of appeal t

17 filed before the disposition of any of the above motions shall

18 have no effect; a new notice of appeal must be filed.

19 A notice of appeal filed after announcement or entry of the

20 iudgment, order, or decree but before disposition of any of the

21 above motions is ineffective to appeal from the Judgment, order, L
22 or decree, or part thereof, specified in the notice of appeal,

23 until the date of the entry of the order disposing of the last L

4 0

L



L 24 such motion outstanding. Apellate review-of an order disposing

E 25 of any of the above motions requires the party, in compliance

26 with Rule 8001 to amend a previously filed notice of appeal. A
27 party intending to challenge an alteration or amendment of the
28 judgment, order, or decree shall file an amended notice of appeal

29 within the time prescribed by this Rule 8002 measured from the

30 entry of the order disposing of the last such motion outstanding.

31 No additional fees shall. will be require~d for sueh filing an

fr 32 amended notice.

* * * * *

L

COMMITTEE NOTE

V. 1 These amendments are intended to conform to the 19932 amendments to F.R.App.P. 4(a)(4) and 6(b)(2)(i).F- 3
4 This rule as amended provides that a notice of appeal5 filed before the disposition of a specified postjudgment,q 6 motion will become effective upon disposition of the motion.7 A notice filed before the filing of one of the specified- 8 motions or after the filing of a motion but before9 disposition of the motion is, in effect, suspended until theE 10 motion is disposed of, whereupon, the previously filedL 11 notice effectively places jurisdiction in the district court12 or bankruptcy appellate panel.

13
L 14 Because a notice of appeal will ripen into an effective15 appeal upon disposition of a postjudgment motion, in some16 instances there will be an appeal from a judgment that has17 been altered substantially because the motion was granted inL 18 whole or in part. The appeal may be dismissed for want of19 prosecution when the appellant fails to meet the briefing20 schedule. But, the appellee may also move to strike theL 21 appeal. When responding to such a motion, the appellant22 would have an opportunity to state that, even though some23 relief sought in a postjudgment motion was granted, the24 appellant still plans to pursue the appeal. Because theL 25 appellant's response would provide the appellee with26 sufficient notice of the appellant's intentions, the rule27 does not require an additional notice of appeal in thatL 28 situation.

5



29 9
30 The amendment provides that a notice of appeal filed
31 before the disposition of a postjudgment tolling motion is
32 sufficient to bring the judgment, order, or decree specified H
33 in the original notice of appeal-to the district court or
34 bankruptcy appellate panel. If the judgment is altered upon
35 disposition of a posy udgmerit motion, however, and if a '
36 party wishes to appeal' from the disposition of the motion,,
37 the party musty amend thei notico to so` indicate. When a!
38 party files an amended notice, no additional fees are
39 r'equiredbec'a uset ,o:tnotilce an amaendment oflthe original lea
40 and not a ne oieo peal.
41
42 Subdivision (b) is a'lso amended to include, among
43 motions" that extend&the time for filing a notice of appeal,
44 a motion under Rule' 9024 that is filed within 10 days after
45 entry of judgment. The addition of this motion conforms to
46 a similar amendment to F.'R.App.R. 4(a)(4) made in 1993,
47 except that a Rule,9024 motion does not toll the time to
48 appeal unless it is filed'within the ten-day period. ,

Li
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Rule 8006. Record and Issues on Appeal

Within 10 days after filing the notice of appeal as provided

S 2 in Rule 8001(a)_ er entry of an order granting leave to appeal,
3 or entry of an order disposing of the last timely motion

4 outstanding of a type specified in Rule 8002(b). whichever is
5 S later, the appellant shall file with the clerk and serve on the
6 appellee a designation of the items to be included in the record
7 on appeal and a statement of the issues to be presented. Within

C a 8 10 days after the service of the appellant's statement ef-te

9 appellantt the appellee may file and serve on the appellant a
10 designation of additional items to be included in the record on
11 appeal and, if the appellee has filed a cross appeal, the

12 appellee as cross appellant shall file and serve a statement of
13 the issues to be presented on the cross appeal and a designation

14 of additional items to be included in the record. A cross
'I15 appellee may, within 10 days of service of the cross appellant's

16 statement of the cross appellant, file and serve on the cross
L 17 appellant a designation of additional items to be included in the
18 record. The record on appeal shall include the items so

19 designated by the parties, the notice of appeal, the judgment,

20 order, or decree appealed from, and any opinion, findings of

21 fact, and conclusions of law of the court. Any party filing a
L 22 designation of the items to be included in the record shall

23 provide to the clerk a copy of the items designated or, if the
24 party fails to provide the copy, the clerk shall prepare the copyr 25 at the party's expense of the-party. If the record designated by

7



26 any party includes a transcript of any proceeding or a part

27 thereof, the party shall immediately after filing the

28 designation-'deliver to the reporter and file with the clerk a

29 written request for the transcript'and make satisfactory'

30 arrangements for payment of its cost'. All parties shall take any

31 other action necessary to enable the'clerk to assemble and

32 transmit the record.

COMMITTEE NOTE

1 The amendment to the first sentence of this rule is
2 made together with the amendment to Rule 8002(b), which
3 provides, in essence, that certain specified postjudgment
4 motions suspend a filed notice of appeal until the
5 disposition of the last of such'motions.' The purpose of
6 this amendment is to suspend the 10-day period for filing H
7 and serving a designation of the record and statement of the
8 issues if a timely postjudgment motion is made and a notice
9 of appeal is suspended under Rule 8002(b). The 10-day

10 period set forth in the first'sentence of this rule begins
11 to run when the order disposing'of the last of such
12 postjudgment motions outstanding is entered. The other

amendments to this rule are stylistic. i

L
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L7 May 10, 1993

TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Edward Leavy, Chairman
Advisory Committee on Bankruptcy Rules

SUBJECT: Report of the Comments Received Subsequent to theL Publication of the Preliminary Draft of Proposed
Amendments to Bankruptcy Rules 8002(b) and 8006

L A preliminary draft of the proposed amendments to Bankruptcy
Rules 8002(b) and 8006 was circulated to members of the bench and
bar in December 1992. A public hearing was scheduled to be held
in Washington, DC, on April 2, 1993, but was cancelled because of
the lack of witnesses requesting to testify.

The Advisory Committee on Bankruptcy Rules received letters
L. from three commentators. Listed below are the names and

addresses of the commentators and a summary of each comment.

(1) Arnold P. Peter, Esq.
Chair, Committee on Federal Courts

of the State Bar of California
555 Franklin Street
San Francisco, CA 94102-4498
(April 13, 1993)

Mr. Peter reports that the California State Bar Committee on7 Federal Courts enthusiastically supports the proposed revisionsL to Rules 8002(b) and 8006. His letter does not contain any
suggestions for further modifications.

L



(2) Hon. S. Martin Teel, Jr.
United States Bankruptcy Court for the
District of Columbia
United States Courthouse
Washington, DC 20001
(January 25, 1993) 7
Judge Teel suggests that the amendment to Rule 8002(b)

provide that a Rule 9024 motion tolls the time to file an appeal
if 'made within the time for filing and serving a motion under
Rule' 9023" (instead of the proposed language: "if the motion is
filedwithin 10 days after the entry of judgment"). Judge Teel
suggests that linking the time for the Rule 9024 motion to the
time for a Rule 9023 motion would be preferable for two reasons. U
Firs't, "the Advisory Committee's language will create only an
illusion of certainty. Although there will be greater certainty
regarding the making of a Rule 9024 motion, there will remain
uncertainty because a Rule 9023 motion may toll the appeal time
even if it is not filed within the ten day period. Second, Judge
Teel comments that the Advisory Committeeproposal will continue
to require courts to determine whether a motion to reconsider a
judgment is a Rule 9023 or a Rule'9024 motion if the motion is
served but not filed within the 10-day period.

Judge Teel states that "[t]he obvious way-to achieve the
goal of certainty desired wouldbe tq, amend Rules 7005, 7052 and
9023 to require that motions undler Rules 705.2 and 9023 be served
and filed on the tenth day."

(3) Honorable Robert J. Kressel
Chief Judge
United States Bankruptcy Courttfor the7
District of Minnesota
600 Towle Building
330 Second Avenue South
Minneapolis, Minnesota 55401
(April 9, 1993) ,

Judge Kressel apparently agrees with the requirement that a
Rule 9024 motion be filed in order to toll the time to appeal,
but suggests that the amendment go further to also require that a
Rule 7052 motion or Rule 9023 motion be filed within ten days.

Judge Kressel also suggests that Rule 8002(c) be amended to
require that any motion to extend the appeal period be filed
within ten days after the entry of the judgment in order to toll 7
the appeal period. Judge Kressel recognizes that this change to L
Rule 8002(c) may be outside the scope of the pending amendments,
and has asked that the Advisory Committee consider it at its next
opportunity. '
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May 7, 1993

TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Edward Leavy, Chairman
Advisory Committee on Bankruptcy Rules

SUBJECT: Amendments Regarding Uniform Local Rule Numbering,
Technical Amendments and Standing Orders

At the request of the Standing Committee, the Advisory
Committee on Bankruptcy Rules, at its meeting on February 18,

i, 1993, considered several proposals for rule amendments dealing
with uniform local rule numbering, standing orders, and technical
amendments. The proposed amendments to the Bankruptcy Rules that
were reviewed by the Advisory Committee were based on language
that was drafted in Asheville on December 18, 1992, by the
reporter to the Standing Committee and the chairs and reporters
of four advisory committees (the "Asheville draft"). After the

Li Asheville meeting, the language was amended pursuant to several
style recommendations of Bryan Garner.

K The Advisory Committee on Bankruptcy Rules makes the
following recommendations:

I. Bankruptcy Rule 9029 should be amended as follows:

Rule 9029. Local Bankruptcy Rules;
L Procedure When There is No Controlling Law

L 1 (a) Local Bankruptcy Rules. Each district

2 court by action of a majority of the judges



3 thereof may make and amend rules governing

4 practice and procedure in all cases and

5 proceedings within the district court's bankruptcy

6 jurisdiction which are not inconsistent consistent J
7 with, but not duplicative of, these rules and

8 which do not prohibit or limit the use of the

9 Official Forms. Rule 83 F.R.Civ.P. governs the

10 procedure for making local rules. A district

11 court may authorize the bankruptcy judges of the Tel

12 district, subject to any limitation or condition

13 it may prescribe and the requirements of 83

14 F.R.Civ.P., to make and amend rules of practice 7
15 and procedure which are not inconsistent

16 consistent with. but not duplicative of. these E
17 rules and which do not prohibit or limit the use

18 of the Official Forms. Local rules must conform S

19 to any uniform numbering system prescribed by the

20 Judicial Conference of the United States. In all

21 cases not provided for by rule, the court may K
22 regulate its prati_ e in any manner not

23 inconsistent with the Official Forms or with these lJ
24 rules or those of the district in which the court K
25

26 (b) Procedure When There is No ControllinQ L
27 Law. A Judce may regulate practice in any manner

28 consistent with federal laws. these rules.

'2 'gL

I



aftw '29 Official Forms, and local rules of the'district.

30 No sanction or other disadvantage may be imposed

31 for noncompliance with any requirement not in

32 federal laws, rules, Official Forms, or the local

33 rules of the district unless the alleged violator

34 has actual notice of the requirement.

COMMITTEE NOTE

1 This rule is amended to require (requires] that the
2 numbering of local rules conform with any uniform numbering
3 system that may be prescribed by the Judicial Conference.7 4 Lack of uniform numbering might create unnecessary traps for
> 5 counsel and litigants. A uniform numbering system would
6 make it easier for an increasingly national bar and for
7 litigants to locate a local rule that applies to a
8 particular procedural issue.

9 This rule provides flexibility to the court in7 10 regulating practice when there is no controlling law.
11 Specifically, it permits the court to regulate practice in
12 any manner consistent with federal laws [Acts of Congress],
13 with rules adopted under 28 U.S.C. S 2075, with OfficialL 14 Forms, and with the district's local rules.

15 This rule recognizes that courts rely on multiple7 16 directives to control practice. Some courts regulate
L 17 practice through the published Federal Rules and the local

18 rules of the court. In the past, some courts have also used
- 19 internal operating procedures, standing orders, and other
L 20 internal directives. This can lead to problems. Counsel or

21 litigants may be unaware of various directives. In
r,22 addition, the sheer volume of directives may impose an

23 unreasonable barrier. For example, it may be difficult to
24 obtain copies of the directives. Finally, counsel or

r 25 litigants may be unfairly sanctioned for failing to comply
f 26 with a directive. For these reasons, the amendment to this
L 27 rule disapproves imposing any sanction or other disadvantage

28 on-a person for noncompliance with such an internal
C 29 directive, unless the alleged violator has actual notice of
L 30 the requirement.

r 31 There should be no adverse consequence to a party or
F 32 attorney for violating special requirements relating to

33 practice before a particular judge unless the party or

3
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34 attorney has actual notice of those requirements.
35 Furnishing litigants with a copy outlining the judge's
36 practices -- or attaching instructions to a notice setting a
37 case for-conference or trial -- 'would suffice to give actual
38 notice, as would an order in a case specifically adopting by
39 reference a judge's standing order and indicating how copies 71
40 can be obtained.

Discussion

The above draft differs from the "Asheville draft" in the
following respects: f

(1) The words "Acts of Congress" in subdivision (b) were
used in the Asheville drafts. On Mr. Garner's recommendation,
this phrase was changed to "federal statutes." The Advisory
Committee on Bankruptcy Rules believes that "federal laws" is
better so that case law is also included.

(2) The Asheville draft included the words "with Acts of
Congress, with these rules, with Official Forms, and with local
rules." Upon Mr. Garner's recommendation, the word "with" before
"these rules" and "Official Forms" were deleted, but the word
"with" was left before the words "local rules." The Advisory
Committee believes that the word "with" also should be deleted
before the words' "local rules.''

(3) In the last sentence of subdivision (b), the Asheville
draft used the words "local rule," but-that was subsequently
changed to "local district rules." That change may work well for I
the Civil Rules, but could cause confusion in the Bankruptcy
Rules. "Local district rules'" could give the impression that it 7
includes only local rules made by the district court; not the
bankruptcy court. Therefore, the Advisory Committee recommends
that the words "local rules of the :district" be used.

(4) The words underlined in the Committee Note were added
by the Advisory Committee to the text of the Committee Note
drafted by Dean Coquillette. KlThe bracketed words were deleted.

II. Bankruptcy Rule 8018 Should be Amended as Follows:

Rule 8018. Rules by Circuit Councils and District
Courts: Procedure When There is No Controlling Law

1 (a) Local Rules by Circuit Councils and

2 District Courts. Circuit councils which have

4



3 authorized bankruptcy appellate panels pursuant to

4 28 U.S.c. § 158(b) and the district courts may by

5 action of a majority of the judges of the council

6 or district court make and amend rules governing

7 practice and procedure for appeals from orders or

8 judgments of bankruptcy judges to the respective

9 bankruptcy appellate panel or district court, net

10 ineonsistent consistent with. but not duplicative

11 of, the rules of this Part VIII. Local rules must

12 conform to any uniform numbering system prescribed

13 by the Judicial Conference of the United States.

14 Rule 83 F.R.Civ.P. governs the procedure for

15 making and amending rules to govern appeals. -in

16 all cases not provided for by rule, the district

17 court or the bankruptcy appellate panel may

18 regulate its practice in any manner not

19 inconsistent with these rules.

20 (b) Procedure When There is No Controlling

21 Law. A bankruptcy appellate panel or district

22 judge may regulate practice in any manner

23 consistent with federal laws, these rules,

24 Official Forms, and local rules of the circuit

25 council or district court. No sanction or other

26 disadvantage may be imposed for noncompliance with

27 any requirement not in federal laws. rules.

28 Official Forms. or the local rules of the circuit

5



29 counsel or district court unless the alleged

30 violator has actual notice of the requirement.

COMMITTEE NOTE 7
1 The amendments to this rule conform to the
2 amendments to Rule 9029. See Committee Note to the
3 amendments to Rule 9029.

Discussion X

The language of the proposed amendments to Rule 8018 set
forth above containsathe same variations from the "Asheville
draft" that are contained in the proposed amendments to Rule
9029.

III. The Proposed Addition of a Rule on Technical Amendments
Should Not be Adopted.

The Advisory Committee considered the following draft of a
new rule on technical amendments: 7

Rule 9037. Technical and Conforming Amendments

1 The Judicial Conference of the United States S

2 may amend these rules to correct errors in

3 spelling, cross-references, or typography, or to

4 make technical changes needed to conform these C

Li5 rules to statutory changes.

COMMITTEE NOTE

1 This rule is added to enable the Judicial L
2 Conference to make minor technical amendments to these
3 rules without having to burden the Supreme Court and
4 Congress with reviewing such changes. This delegation LJ
5 of authority will relate only to uncontroversial,
6 nonsubstantive matters.

6 F
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Recommendation

The Advisory Committee, by a unanimous vote, strongly urgesthat this rule, or any similar rule that would permit the
promulgation of "technical amendments" without following theusual procedures under the Rules Enabling Act, not be adopted.Several reasons for this decision were expressed. Members are ofthe view that this rule is not necessary. True technical

lo amendments (such as changing "magistrate" to "magistrate judge")are not urgent, could await the sending of a larger and moresubstantive package, and do not require any significant attentionby the Supreme Court or Congress. For example, when theBankruptcy Rules were amended to change "magistrate" to
"magistrate judge," such changes were a very minor part of alarge package of substantive changes. To use the words of theCommittee Note, these technical amendments that are sent togetherwith packages of substantive changes do not "burden the Supreme
Court and Congress" in any significant way.

L The Advisory Committee also is concerned that it is notalways clear as to whether a certain change is "technical" ornot. The Advisory Committee does not think that there issufficient reason to depart from the usual rule-making procedures
under the Rules Enabling Act, or for a delegation of rule-making
power by the Supreme Court and Congress, merely because aproposed change may be viewed as "technical."

In the event that the Standing Committee does not adopt therecommendation of the Advisory Committee on Bankruptcy Rules, thealternative recommendation of the Advisory Committee is that therule stop after the word "typography" so that it will state onlythe following: "The Judicial Conference of the United States mayamend these rules to correct errors in spelling, cross-
references, or typography."

K
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TO: Hon. Robert E. Keeton, Chairman
Standing Committee on Rulesof Practice
and Procedure

FROMW Hon. Wm. Terrell Hodges, Chairman
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure and Rules of Evidence

DATE: May 14, 1993

I. INTRODUCTION

At its meeting in April 1993, the Advisory Committee on
the Rules of Criminal Procedure acted upon proposed or
pending amendments to a number of Rules of Criminal
Procedure. This report addresses those proposals and the
recommendations to the Standing Committee. A GAP Report and
copies of the Rules and the accompanying Committee Notes are
attached along with a copy of the minutes of the Committee's
April 1993 meeting.

II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

A. In General

In July 1992, the Standing Committee approved
amendments to Rules 16 and 29 but directed publication for
public comment be deferred pending a relocation of the Rules
Committee Support Office. In December 1992, the Standing
Committee approved amendments to Rules 32 and 40 and
directed that all four rules (16, 29, 32, and 40) be
published on an expedited basis with the comment period to
end on April 15, 1993. Comments were received on the
proposed amendments and were carefully considered by the
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Advisory Committee at its April 1993 meeting in Washington,

D.C. In addition, the Committee received the testimony of H
two witnesses at that same meeting.

The GAP Report provides a more detailed discussion of

the changes made to the Rules since their publication. The

following discussion briefly notes any significant changes

and the Committee's recommended action:

B. Rule 16(a)(1)(A). Production of Statements by

Organizational Defendants. . ,

The Committee made a/minor change to the rule. The LI
Committee changed the rule 'to reflect that the defense is

entitled to discover'-the stateuents of persons, Shoa thee
government contends, were in a position to bind an

organizational defendant.' TheNote was also changed to

indicate that the rule'does not'require the defense to

stipulate or admit that'a particular person was in a

position to bind the organization.

The Committee recommends'that Rule 16(a) (1) (A), as

amended be approved by the 'Standing Committee and forwarded

to the Judicial Conference for-its approval.

C. Rule 29(b). Delayed Ruling on Judgment of
Acquittal.

Although the Committee made no changes to the rule, it L

did make a minor change to the Committee Note to reflect

that on appeal of a delayed ruling on a motion for judgment 7

of acquittal, the appellate court'would also be limited to l

consideration of the evidence presented before the motion

was made.

The Advisory Committee recommends that the Standing

Committee approve Rule 29 and forward it to the Judicial
Conference for its approval. L

L

D. Rule 32. Sentence and Judgment. H
The Advisory Committee has made several changes to the

rule and the Committee Note. They'are as follows:

1. Time Limits:

The Committee changed Rule 32(a) to retain the F

current language'that sentencing should take place

"$without unnecessary delay." The rule continues to

-2 -
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provide, however, that the internal time limits in Rule
32(b)(6) willIbe followed unlessjthe court advances or
shortens them.

2. Presence of Counsel:

The Committee changed subdivision (b)(2) to
provide that the defendant's counsel is "entitled to
notice and a reasonableopportunity" to attend any
interview. The Note wasalso changed to indicate that
the burden should be on counsel, once notice is given,
to respond. The Note was also modified to indicate
that the Committee believed that the term "interview"
should extend only to communications initiated by the
probation officer for the purpose of obtaining
information to be used in the presentence report,

3. Probation Officer's Determination of
Applicable Sentencing Classification:

As published, subdivision (b)(4)(B) required the
7 probation officer to include in the presentence report

the classification of the offense which the probation
officer "determines" to apply. In response to comments
on the proposal, the Committee replaced the word
'"determines" with the word "believes."

4. Availability of Nonprison Programs

A minor change was made in Rule 32(b)(4)(E) to
clarify that the presentence report need not include
information about nonprison programs and resources
except in appropriate cases.

5. Filing of Original Objections:

6- The Committee added a comment in the Note to
indicate that nothing in the rule prohibits the court
from requiring the parties to file their objections
with the court or have them included in full as a part
of the addendum to the presentence report. See Rule
32(b)(6)(B).

6. Probation Officer's Authority to Require
Meeting:

In response to comments that Rule 32(b)(6)(B)
night create incorrect perceptions about the probation
officer's role in sentencing by authorizing the
probation officer to "require" the parties to meet, the
Committee modified the language to state that the

M3
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probation officer "may meet" with the parties to

discuss their objections. [7
7. Additional Evidence at Sentencing Hearing:

In Rule 32(c)(1) the Committee modified the

language addressing the court's discretion to permit
the parties to present additional information at the

sentencing hearing. qIThe words "to introduce testimony
or other evidence on ,ithe objections," were changed to
read, ",to introducelevidence."'The modification gives

the court the discretionto decide if the offered

evidence, in whateverform,'i should be admitted. The

Committee Note was,,expanded torecognize that in
appropriate casesli,,:due, process might,[,require the court
to hear the offered 'evidence.,

8. Disclosureof Information Not Included in the
Presentence Report: [E

Rule 32(c) (3),(A) was changed to provide that if

the court had received information which has been

excluded from the presentencereport under (b)(5) F
because it is confidential, etc., the court must create

a written summary of that information and provide it to 7z
the parties -- if the court'intends to rely on the
information in sentencing. As published, the court had

the option of summarigingithat information orally or in

writing. The languagewas also modified slightly to

require the courtto, give the defense a reasonable [F
opportunity to comment ion the information. The

Committee Note waseamended to recognize that the

reasonable opportunity~jirequirement might necessitate a

cont inuance.

9. Notification of Right to Appeal: [
Rule 32(c)(5)'was changed to reflect the

differences in the right to appeal, depending on C

whether the defendantihas entered a guilty or not a

guilty plea.

The Advisory Committee recommends that Rule 32, as [
amended, be approved by the Standing Committee and forwarded

to the Judicial Conference for its approval.

E. Rule 40(d). Conditional Release of Probationer.

The Committee received no comments on, and made no

changes in, the proposed 'language of Rule 40(d) or the

-4-
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L
Committee Note.

TheAdvisory Committee recommends that Rule"40(d) be
approved by the Standing Committee and forwarded to the
Judicial Conference for its approval.

III. PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL PROCEDURE.

A. In General.

The Advisory Committee at its April 1993 meeting in
Washington, D.C. considered proposed amendments to several
Rules. It recommends that the following amendments be
approved for publication and comment from the bench and bar.

l Copies of the proposed amendments and the proposed Advisory
Committee Notes are attached.

Fn
B. Rule 5. Exemption of Persons Arrested for Unlawful

Flight to Avoid Prosecution.

7 At the Advisory Committee's October 1992 meeting in
Seattle, a subcommittee was tasked with studying possible
problems resulting from the requirement that persons
arrested for violating 18 U.S.C. § 1073, Unlawful Flight to
Avoid Prosecution (UFAP) appear before a magistrate under
Rule 5. The subcommittee reported at the April 1993 meeting
that its study indicated that several scenarios are possible

L where state officials may or may not be involved in the
arrest of a UFAP defendant and that the Rule 5 requirement
of prompt appearance may not be essential where the U.S.
attorney has no intent to prosecute. The Committee
therefore recommended that Rule 5 be amended to exempt UFAP
defendants from Rule 5,where the United States does not
intend to prosecute. The proposed Rule and Committee Note
are attached. The Advisory Committee recommends that the
amendment be publishedfor public comment.

C. Rule 10. In Absentia Arraignments; Use of Video
Teleconferencing.

Lo Pursuant to a proposal from the Bureau of Prisons, the
Committee considered a proposal to amend Rules 10 and 43 to
permit video arraignments at its October 1992 meeting. A
subcommittee was appointed and recommended to the Committee
atits April 1993 meeting that Rule 10 be amended to provide
for video arraignments, where the defendant waives the right
to be present in court. Its recommendation was based, in
part, on the Judicial Conference's recent approval of a

5



Advisory Committee on Criminal Rules
Report to Standing Committee,
May 14, 1993

pilot program in the Eastern District of North Carolina.
That program permits use of video conferencing technology to M

conduct competency hearings between the court and a
corrections facility. The Committee contemplates that the
Rule will simply permit the court, in its discretion, to use
such technology.

The Advisory Committee recommends that the proposed En

amendment, which is attached, be approved for publication
and comment.

D. Rule 43. In"Absentia Pretrial Sessions; Use of
Video Teleconferencing; In Absentia Sentencing.

The'Advisory Committee-considered two different
amendments to Rule 43. The first focused on use of video
teleconferencing for pretrial sessions and the second
focused on in absentia sentencing for defendants who become
fugitives after their trial has begun.

1. Video Teleconferencing for Pretrial Sessions: V
In conjunction with its consideration of an amendment

to Rule 10 regarding video arraignments, supra, the 7

Committee also addressed an amendment to Rule 43 which would
permit use of video teleconferencing technology for other
pretrial sessions, where the defendant waives the right to
be present in court. 'Both rules generated extensive
discussion and as with the amendment to Rule 10, the
amendment to Rule 43 grants the court the discretion to use
video teleconferencing. It'does not mandate such use. 7

The Advisory Committee recommends that this proposed
amendment to Rule 43 be approved for publication and public
comment.

Z. In Absent'ia Sentencing

The Department of Justice has proposed that Rule 43 be L
amended to permit in absentia sentencing for defendants who
flee after their trial has begun. Currently, Rule 43 E
permits the trial itself to continue, but makes no specific

reference to the ability of the court to continue with

sentencing. As the Department of Justice explained, this
can create a gridlock on the system. The amendment would C

make it clear that once the trial has begun, the defendant

may not only waive the right to be present at trial but also

the right to be present at sentencing. K

The Committee recommends that the the Standing

F
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Committee approve this amendment for publication and public
comment.

L
E. - Rule 53. Permitting Cameras in Courtroom;

Broadcasting of Proceedings.

Pursuant to a request from the American Society of
Newspaper Editors and others, the Advisory Committee
considered an amendment to 5Rule3,,which would permit
photographs and broadcasting of judicial proceedings, under
guidelines adopted by the JudicialConference. The
Committee's discussion focused on the pending report on a
three-year pilot program for cameras and audio coverage of

_ civil proceedings, which was approved by the Judicial
Conference in 1990. The Committee,! following an extended
discussion of this proposal, believed that it was
appropriate to propose an amendment to Criminal Rule 53 and
seek public comment. In making that decision, the Committee
considered both the absence of horrorstories in those
courts which permit photographs and broadcasting and the

E positive features of such coverage,.,,

Attachments:
GAP Report

L_ Proposed Amendments
Minutes of April 1993 Meeting

E

L
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TO: Ron. Robert Z. Keeton, Chairman
Standing Committee on Rules of Practice and
Procedure

- FROM: son. Wu Terrell Hodges, Chairman
Advisory Committee on Rules of Criminal Procedure

SUBJECT: GAP Report: Explanation of Changes Made Subsequent
to the Circulation forPublic Comment of Rules
16 , 2 9, 32 and 40 7

DATE: May 15, 1993

At its July 1992 meeting the Standing Committee
approved the circulation for public comment of proposed
amendments to Rules 16 and 29 and at its meeting in December C
1992 approved the circulation for public comment of proposed
amendments to Rules 32 and 40.

All four rules were published on an expedited basis in
January 1993 with a deadline of April 15, 1993 for any
comments. At its meeting on April-22, 1993 in Washington,
D.C., two witnesses presented testimony to the Committee on
the proposed amendments. The Advisory Committee has L-

consideredlll'Ithe written submissions of members of the public
as well as the two witnesses. Summaries of any comments on
each Rule, the Rules, and the accompanying Committee Notes
are attached.

The Advisory Committee's actions on the amendments 7
subsequent to the circulation for public comment are as
follows:

1. Rule 16(a)(1)(A). Production of Statements by L
Organizational Defendants.

The Committee made a minor change to the rule. As
originally published, and as reflected in the original
Committee Note, the rule did not address the question of
what showing the defense would have to make to demonstrate H
that the requested statements were made by a person
associated with an organizational defendant. After
additional discussion on that point, the Committee changed
the rule to reflect that the defense is entitled to discover
the statements of persons, whom the government contends,
were in a position to bind an organizational defendant. The
Note was also changed to indicate that the rule does not
require the defense to stipulate or admit that a particular
person was in a position to'bind the organization.

2. Rule 29(b). Delayed Ruling on Judgment of
Acquittal.

-8- 7
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The Committee made no changes to the rule. But it did
make a minor change to the Committee Note to reflect that on
appeal of a delayed ruling on'a motion for judgment of
acquittal, the appellate court would also be limited to
consideration of the evidence presented before the motion
was made.

3. Rule 32. Sentence and Judgment.

In response to public comments 'on the published version
of Rule 32, the Advisory Committee has made several changes
to the rule and the Committee Note. The changes, other than
minor clarifying changes in wording, are as follows:

Time Limits: In response to a significant number
of commentators who expressed concern about codifying a
specific time limit for sentencing, the Committee
changed Rule 32(a) to retain the current language that
sentencing should take place "without unnecessary
delay." The rule continues to provide, however, that
the internal time limits in Rule 32(b)(6) will beL followed unless the court advances or shortens them.

Presence of Counsel: Although most commentators
agreed that the defense counsel should be entitled to
attend the probation officer's interviews of the
defendant, there was'concern that providing that right
might unnecessarily delay the sentencing process. The

L Committee agreed and changed subdivision (b)(2)'to
provide that the defendant's counsel is "entitled to

rll~ notice and'a reasonable opportunity" to attend any
interview. In the Note, the Committee indicated that
the burden should be on counsel, once notice is given,
to respond. The Note was further changed to indicate
that the Committee believed that the term "interview"L. should extend only to communications initiated by the
probation officer for the purpose of obtaining
information to be used in the presentence report.

Probation Officer's Determination of Applicable
Sentencing Classification: A numberlof

commentators 1 expressed concern about language in
subdivision ',b)(4) (B)[ which required that the
presentence'E report should contain the sentencing
classifipati ,n which the probation officer "determines"

X is applicable.,Some commentators indicated that that
language pepetuates the view that the probation
officer determines that appropriate sentence. In

-9-
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response to that concern the Committee changed the word
"determines" to "believes."

Availability of Nonprison Programs: In response to C

the suggestion of at least one commentator, Rule
32(b)(4)(E) was modified slightly to clarify that
information about'nonprison programs and resources need
not be included in the presentence report except in
appropriate cases.

filing of Original objections: Several 7
commentators raised the question of whether the court
would ever see counsel's original objections to the
presentence report, as noted insubdivision (b)(6)(B).
Although the Committee 'made no change in the rule, it
did add a comment in the Note to indicate that nothing
in the rule prohibits the court from requiring the
parties to file their objections with the court or have
them included in full as a part of the addendum to the
presentence report.

Probation 6ff ier'is Authority to Require Meeting:
',As published, subdivision (b)(6) (B) authorized the
probation offiice vto ,,require the parties to meet and
'discuss their objectons to the presentence report. In
response to comments that that provision might create
incorrect percet'ions about the probation officer's
role lin Isentceingtrthe ICommittee modified the language V
to ,indiiate th jthe probation officer may meet with
the par~ti~es tdscussI their objections.

sAdpitioflhjl [ Evidenoeg' at Sntncing Nearing: In
ditibndl -, ocpermi thEprte

subdivisbnl)h[rlel ommittee modified the language

to Present itl atll, 6iiaieion at Pthe sentencing LJ
heari nq; inl ~l!,iX Arf ';rds 1to 'introduce testimony
or other,~,,' id'n $on tl't -ecttidns "the Committee r

,changed , U gg , Nio, introduce evidence," thus
leaving!! At t t eide'in ~its discretion if

the f~eed~ ~ e, ~r~1~fh~teer orm, ,should be

admitta d l was expanded slightly to 7
re m nize es due pr m ght

requre t~~ out toh ' he dfoered evidence.

[l~lIlr~do1n Nluodt I eCludd in the LJ
ir;r;;iiw; 0i ;ni5i'gI h 'mmlkt t e modified

subdv1 Iy 2 e ~ zov id tha if the court had
receri nwh h hs en xluded from the

c u Itii ourt a must ra re a'written
summry 0 $tL i flrixatioA l.nd' rdvid e it to the

-10- F1
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parties -- if the court intends to rely on the
information in sentencing. As originally published
(and as it exists currently in Rule 32) the court had
the option of summarizing that information orally or in
writing. The language was also modified slightly to
require the court to give the defense a reasonable
opportunity to comment on the information. The
Committee Note was amended to indicate that the
reasonable opportunity requirement might necessitate a
continuance.

Notification of Right to appel: The language in
subdivision (c)(5) was changed to reflect the
differences in the right to appeal, depending on
whether the defendant has entered a guilty or not
guilty plea.

4. Rule 40(d). Conditional Release of Probationer.

The Committee received no written comments addressing
the proposed change to Rule 40(d) and has made no changes in
the proposed language of the rule or the Committee Note.

Attachments:
Rules and Committee Notes
Summaries of Comments and Testimony
Lists of Commentators

L.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



advisory Committee on Criainal Rules
Proposed Rule 16(a)(1)(A)

Rule 16. Discovery and Inspection

1 (a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.

2 (1) Information Subject to Disclosure.

3 (A} STATEMENT OF DEFENDANT. Upon request of a L

4 defendant the government must shall disclose to the

5 defendant and make available for inspection, copying or

6 photographing: any relevant written or recorded

7 statements made by the defendant, or copies thereof,

8 within the possession, custody or control of the

9 government, the existence of which is known, or by the

10 exercise of due diligence may become known, to the

11 attorney for the government; that portion of any

12 written record containing the substance of any relevant

13 oral statement made by the defendant whether before or 5
14 after arrest in response to interrogation by any person

15 then known to the defendant to be a government agent; L

16 and recorded testimony of the defendant before a grand 7
17 jury which relates to the offense charged. The

18 government must sha+i also disclose to the defendant

19 the substance of any other relevant oral statement made

20 by the defendant whether before or after arrest in F

21 response to interrogation by any person then known by

22 the defendant to be a government agent if the

23 government intends to use that statement at trial. 2

24 UDon request of a Where the defendant which is an

- 12 -
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ZULUS OF CRIXKINL PROCZDUB*

25 organization such as a corporation, partnership,

7 26 association, or labor union, the government mustL
27 disclose to the defendant any of the foregoing

28 statements made by a person the-court-Ray-grant-tho

29

30

31 who the Government contends (1) was, at the time of

32 making the statement that~-eiemany, so situated as a

L 33 an directors officer, or employeew or agent as to have

34 been ableOlegally to bind the defendant'in respect to

35 the subiect of the statement eanduet-eanstsiuting-the

36 offense, or (2) was, at the time of offense, personally

37 involved in the alleged conduct constituting the

L 38 offense and so situated as a an director. officer, or

39 employee, or agent as to have been able legally to bind

40 the defendant in respect to that alleged conduct in

L 41 which the witness person was involved.

42

COMMITTEE NOTE

The amendment is intended to clarify that the discovery
and disclosure requirements of the rule apply equally to
individual and organizational defendants. See In re UnitedL States, 918 F.2d 138 (11th Cir. 1990)(rejecting distinction
between individual and organizational defendants). Because

r an organizational defendant may not know what its officers
or agents have said or done in regard to a charged offense,

- 13 -
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l I

RULYS OF CRIKIKAL PROCEDURE* 7

it is important that it have access to statements made byH
persons whose statements or actions could be binding on the
defendant. See «alo United States v. Hughes, 413 F.2d 1244,
1251-52 (5th Cir. 1969), vacated as moot, 397 U.S. 93
(1970)(prosecution of corporations "often resembles the most
complex civil cases, necessitating a vigorous probing of the
mass of detailed facts to seek out the truth").

The amendment defines defendant in a broad,
nonexclusive, fashion. ,4,le also., l8tiU.S.C. S 18 (the term
"organization" includes a person other than an individual). -I
And the amendment recognizesi ,that an, ,,organizational
defendant could be bound by an agent's statement, see, e.g..
Federal Rule of Evidence 0i1(d) (2), por, be vicariously liable
for an agent's actions. The amendment contemplates that, L
upon request ofI,the idfendant, theGlovernment will disclose
any statements within the Jpurview of' the rule and made by
persons whrom the government , ontends1~jjto be among the classes
of persons descrilbed in'the rule'' There is' no requirement
that the defense stipulate o, admitj that such persons were
in a position to bind, the 'defendant. [

-14-



ADVISORY COMKITTEE ON
FEDERAL RULBS OF CRIKINAL PROCEDURE

PROPOSED ATENDMEN TO RULE 16(a)(1)(A)

I. SMOMARY OF COMXENTS: Rule 16(a) (1) (A)

The Committee has received three written, (3) comments
7 on the proposed amendment to Rule 16(a)(1)(A)(statements by

organizational defendants). All three commentators support
the amendment but focus on the issue of what showing, if
any, the defendant organization must make in order to obtain
disclosure. One suggests a change in the Committee Note to
the effect that the organizational defendant should not be
required to show that an individual was able to legally bind
the defendant. Another advocates an automatic disclosure
provision. And the third indicates that the disclosure
should alsolextend to those who the government contends were
in a position to bind the defendant organization.

II. LIST OF COMMENTATORS: Rule 16(a)(1) (A)

L 1. David P. Bancroft, Esq.,San Francisco, CA,
4-2-93

L -2. William J. Genego & Peter Goldberger, NADCL,
Wash., D.C., 4-14-93.

L 3. Myrna Raeder, Prof., Los Angeles, CA, 4-12-93.

III. COMMENTS: Rule 16(a)(1) (A)

David P. Bancroft, Esq.
Private Practice
San Francisco, CA,

L April 2, 1993

7 Mr. Bancroft states that the reference in the CommitteeL Note to the process of showing that a particular individual
had the ability to bind the organizational defendant is not
practical; an entity often does not know which agents the
government believes can bind it. He advocates an automatic
disclosure provision -- based on the government's claim that
an individual was in a position to bind the entity.

-
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William J. Genego, Esq.
Peter Goldberger, Esq.
National Assoc. of Crim. Defense Lawyers
Washington, D.C.
April 14, 1993

Mr. Genego and Mr. Goldberger, on behalf of the
National Association of Criminal Defense Lawyers, endorses
the amendment to Rule 16., But they suggest that the rule be
further modified to require disclosure for statements by
persons who the government contends were in a position to
bind the defendant organization. They note that in some
casesillthelorganization may disclaim that the person was in
sucha& position but the government will take the opposite LEg
positionp;hithe entity, they suggest, should be able to obtain
the statement even if it disagrees with the government's
position. Lj

Myrna Raeder
Professor of Law L
Southwestern Univ. School of Law
Los Angeles, CA
April 12, 1993 [J

Professor Raeder, on behalf of the American Bar
Association, supports the amendment to Rule 16, noting that
in February 1992, the ABA approved a similar amendment. She
believes, however, that the Committee Note should be changed
to reflect what, if any, burden. might rest on the
organizational defendant to show that the requested
statements were made by a person able to bind the
organization. The Note as currently written does not
specifically address that question but instead leaves it for
the court and the parties to determine that issue.
Professor Raeder indicates that the comment is entirely too
ambiguous to ensure that organizational defendants will C
routinely receive-the statements. She recommends that the
Note reflect that upon request, the government should
routinely produce statements and testimony of individuals -

who it may contend at trial bind the organizational L
defendant.,, This change, she suggests would be simple to
apply and avoid interpretive issues. 71

-16 -
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FEDERAL RULES OF CRIMINAL PROCEDURE

1 Rule 29. Motion for Judgment of Acquittal

23 (b) RESERVATION OF DECISION ON NOTION. if-a-ueien-fo r

5 evidenee7 -t The court may reserve decision on the a motion

6 for judament of acquittal. proceed with the trial (where the

7 motion is made before the close of all the evidence) submit

L 8 the case to the jury and decide the motion either before the

r 9 jury returns a verdict or after it returns a verdict of

10 guilty or is discharged without having returned a verdict.

11 If the court reserves decision, it must decide the motion on

_ 12 the basis of the evidence at the time the ruling was
~. 1

L 13 reserved.

COMMITTEE NOTE

L - The amendment permits the reservation of a motion for a
judgment of acquittal made at the close of the government's
case in the same manner as the rule now permits for motions

7 made at the close of all of the evidence. Although the rule
L as written did not permit the court to reserve such motions

made at the end of the government's case, trial courts on
occasion have nonetheless reserved ruling. See, e.
United States v. Bruno, 873 F.2d 555 (2d Cir.), cert.
denied, 110 S.Ct. 125 (1989); United States v. Reifsteck,
841 F.2d 701 (6th Cir. 1988). While the amendment will not
affect a large number of cases, Iit should remove the dilemma
in those close cases in which the court would feel pressured
into making an immediate, and possibly erroneous, decision
or violating the rule as presently written by reserving its
ruling on the motion.

J - 17-
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The amendment also permits the trial court to balance C

the defendant's interest in an immediate resolution of the
motion against the interest of the government in proceeding
to a verdict thereby preserving its right to appeal in the
event a verdict of guilty is returned but is thenset aside MA
by the granting of a judgment of acquittal. Under the
double jeopardy clause the government may appeal the
granting of a motion for judgment of acquittal only if there
would be'no necessity for another trial, i.e.,> only where
the, jury has returned a, v'erdictlof guilty. United States V.
Martin Linen Supplv Co., 430 U.S. 564 (1977). Thus, the
government'siright to appea'l' ia"'ruler' 29 motion is only
preserved where the ruling is reserved until after the
verdict. l'

In addressing the issue of preserving the government's
right to appeal and at the same time recognizing double
jeopardy concerns, the 'Supreme Court observed ~ H

We should point out that it is entirely possible
for a trial court to reconcile the public interest
in the Government's rlght to appeal from an L
erroneous conclusion of law with the defendant's
interest in~avoiding aisecond prosecution. In
United States v. Wilson, 420 U.S. 332 (1975), the
court permitted the case to go to the jury, which
returned a verdict of guilty, but it subsequently
dismissed the indictment for preindictment delay
on the basis of evidence adduced at trial. Most
recently in United States v. Ceccolini, 435 U.S.
168 (1978), we described similar action with
approval: ',Thel'District Courthad sensibly made L
its' finding4 on Lthe ,iifactual 'Iquestion of guilt or
innocence, and ,then ruled on the motion to
suppress; ai reversal offthese rulings would K
require no furthe q 'proceeding in the District
Court, but merely a lIreinstatement ofthe finding
of guilt.0[Id. at 271.:4

United States v. Scot ,'437 U.Si i82, 1100n . .3 (1978). By
analogy, reserving Auling on a MOti kfor fcud gent of
acquittal strikes the'same balance as tha"t eflected by the
Supreme Court in S ' ' l

Reserving a ruling on' a motion ma[idlat thelend of the K
government's case does pose problems, however,'where the L
defense decides to present evidence andK run the risk that
such evidence will'support the government s case. To K
address that problem, the amendment provides that the trial l

- 18 -
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r ~~court is to consider only the evidence submitted at the timeL ~~of the motion in making its ruling, whenever made. And in
reviewing a trial court's ruling, the appellate court would

ci ~be similarly limited.

ci~~~~~~~~~~~~~1
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FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED bXETDENT TO RULE 29

I. SMUIARY OF COOXZNTS: Rule 29

'The Committee has received two comments on the proposed
amendment to Rule 29. One comment merely welcomes the
amendment which would make it clear that the court's
decision on a reserved motion must be based on the evidence 11
introduced prior to the motion. The other comment suggests
that either the Rule itself or the Committee Note contain a
notation that the 'waiver rule" does not apply; that rule A fi
indicates that if a defendant presents evidence after denial
of a judgment of acquittal at the close of the government's
case, he waives his objection to the denial.

II. LIST OF COMOENTATORS: Rule 29

1. William J. Genego & Peter Goldberger, NADCL,
Wash., D.C., 4-14-93.

2. Robert L. Weinberg, Esq., Washington, D.C., 4-14- H
93.

TII. CONKENTS: Rule 29

William J. Genego, Esq. H
Peter Goldberger, Esq.
National Assoc. of Crim. Defense Lawyers
Washington, D.C. Li
April 14, 1993

Mr. Genego and Mr. Goldberger, on behalf of the NADCL,
endorse the amendment which makes it clear that a court's
reserved ruling may be based only the evidence introduced
prior to the motion for judgment of acquittal. H
Mr. Robert L. Weinberg, Esq.
Private Practice
Washington, D.C.
April 14, 1993

Mr. Weinberg discusses the "waiver rule" which has been
adopted by all of the circuits. That rule provides that if
a defendant proceeds with his case after an unsuccessful
motion for a judgment of acquittal following the
government's case-in-chief, he has waived his objection to
the denial of his motion and the court may consider all of

-20 -
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L the evidence presented at trial. Mr. Weinberg suggests that
either the amendment or the Committee Note should be amended
to indicate that the waiver rule will not apply where the

tLJ ruling is reserved. Where the trial court reserves ruling
on a Rule 29 motion, the defendant would not have chosen to
proceed after knowing that the government's case wasL sufficient. Any appellate ruling on the notion, according
to the rule as proposed, will be based on the evidence as it
stood at the close of the government's case; thus the
appellate review is not focused on all of the evidence atL the close of the trial, as it is when the defendant proceeds
with his case following a denial. Thus, he recommends that
the Committee specifically address the point that on appeal,

L. by either side, the appellate court may only consider the
evidence as it existed at the time of the motion.

L
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Rule 32 7
Final Draft -- May 1993

ERule 32 is deleted and replaced with the following] 7
Rule 32. Sentence and Judcment

1 {a) IN GENERAL; TIME FOR SENTENCING. l
2 When a uresentence investigation and report are made

3 under subdivision (b) ()., sentence should be imposed .

4 without unnecessary delay following completion of the

5 process prescribed by subdivision (b)(6). The time

6 limits prescribed in subdivision (b)(6) may be either 7
7 advanced or continued for good cause.

8 (b) PRESENTENCE INVESTIGATION AND REPORT.

9 (1) When Made. The probation officer 7
10 shall make a presentence investigation and

11 submit a report to the court before the 7
12 sentence is imposed, unless:

13 (A) the court finds that the L
14 information in the record enables it to 7
15 exercise its sentencing authority

16 meaningfully under 18 U.S.C. 3553: and

17 (B) the court explains this finding

18 on the record. F

- 22- -
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7 19 (2) Presence of Counsel. On request,

20 the defendant's counsel is entitled to notice

L 21 and a reasonable opportunity to attend any

22 interview of the defendant by a probation

23 officer in the course of a presentence

24 investigation.

25 (3) Nondisclosure. The report must not

L 26 be submitted to the court or its contents

27 disclosed to anyone unless the defendant has

L- 28 consented in writing has pleaded guilty or

29 nolo contendere. or has been found guilty.
L,

30 (4) Contents of the Presentence Report.

31 The vresentence re2ort must contain --

32 (A) information about the

L 33 defendant's history and characteristics.

~ .34 including any prior criminal record.

35 financial condition, and any

L 36 circumstances that. because they affect

37 the defendant's behavior. may be helpful

L 38 in imposing sentence or in correctional

7 39 treatment;

L2
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40 (B) the classification of the J

41 offense and of the defendant under the H
42 categories established by the Sentencing

43 Commission under 28.U.S.C. 994(a), as

44 the probation officer believes to be

45 applicable to the defendant's case; the

46 kinds of sentence and the sentencing

47 ranae suaaested for such a cateaorv of

48 offense committed by such a cateaorv of L
49 defendant as se forthin the guidelines

50 issued by the Sentencica eammission L

51 under 28 U.S.C 9 j ! , (1 i an e

52 probat il [officer' dexplaati on any

53 factors thatImay sBudeda dfferent

54 sentencie te j i [
aDDlicabc ,e id~lliqne Ilt ttwould b

55 * blield id

56 mre a ir rae dive all', the

58 Ci lal keferencetio any pertinent d,

59 Rolicy oAltent issued by the
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' 60 Sentencing Commission under 28 U.S.C.

61 994(a)(2):

L 62 (D),verified information, stated in

63 a nonargumentative style. containing an

64 assessment of the-financial, social.

65 Dsvchological. and medical impact on any

66 individual against whom the offense has

L 67 been committed:

68 (E} in appropriate cases.

69 information about the nature and extent

70 of nonprison programs and resources

71 available for the defendant:

72 (F) any reportand recommendation

73 resulting from a study ordered by the

L~ 74 court under 18 U.S.C. 3552(b): and

75 (G) any other information required

76 by the court.

77 (51 Exclusions. The presentence report

78 must exclude:

L
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79 (A) any diagnostic opinions that.

80 if disclosed, miaht seriously disrupt a

81 program of rehabilitation: FF1
82 (B) sources of information obtained

83 upon a promise of confidentiality: or

84 (C) any other information that. if F
85 disclosed, might result in harm.

86 physical or otherwise. to the defendant

87 or other persons.

88 (6) Disclosure and Objections. LI

89 (A) Not less than 35 days before 7

90 the sentencing hearing -- unless the

91 defendant waives this minimum period -- L

92 the probation officer shall furnish the 7

93 presentence retort to the defendant. the

94 defendant's counsel. and the attorney K

95 for the Government. The court may. by

96 local rule or in individual cases.

97 direct the probation officer. in

98 disclosing the presentence report, to A

L

n
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E 99 withhold the probation officer's,

100 recommendation, if any, on the sentence.

101 (B) Within 14 days after receiving

102 the Dresentence report. thee arties

103 shall communicate in writing to the

104 Drobation officer, and to each other.

105 any oblections to any material

L 106 information, sentencing classifications,

107 sentencing guideline ranges, and policy

108 statements contained in or omitted from

L 109 the Dresentence report. After receiving

110 objections; the probation officer may

l11 meet withthe defendant, the defendant's

112 counsel, and the attorney for the

L 113 Government to discuss those objections.

K 114 The probation officer may also conduct a

115 further investigation and revise the

116 Dresentence report as appropriate.

117 (C) Not later than 7 days before

118 the sentencing hearing, the Drobation

r 119 officer shall submit the presentence

-
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120 report to the court, together with an 7
121 addendum setting forth any unresolved

122 obiections.,thelgrounds for thosep-

123 objections. and the probation officer's

124 comments on the objections. At the same I.

125 time, the'Drobation officer shall

126 furnish the 'revisions of the Dresentence

127 report and the addendum to the L,

128 defendant. the defendant's counsel. and

129 the attorneyv'for the Government. L

130 (D? Except for any unresolved f
131 objection under subdivision (b)(6)(B).

132 the court may. at the sentencing 7
133 hearing. accept the Rresentence report

134 as its findings of fact. For good cause LJ
135 shown. the court may allow a new

136 objection to be raised at any time

137 before imposing sentence. 7
138 (c) SENTENCE

139 (1) Sentencing Hearina. At the K
140 sentencing hearing. the court-shall afford 7
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141 counsel for the defendant and for the

142 Government an opDortunity to comment on the

L 143 probation officer's determinations and on

144 other matters relating to the appropriate

145 sentence. and shall rule on any unresolved

146 objections to the Rresentence report. The

147 court may. in its discretion. permit the

L 148 parties to introduce evidence on the

C 149 objections. For each matter controverted.

L 150 the court shall make either a finding on the

151 allegation or a determination that no finding

152 is necessary because the controverted matter

153 will not be taken into account in, or will

154 not affect, sentencing. A written record of

L 155 these findings and determinations must be

C 256 appended to any copy of the Dresentence

157 report made available to the Bureau of

158 Prisons.

r 159 (2) Production of Statements at

Lo 160 Sentencing Hearing. Rule 26.2(a)-(d), (f)

V 161 applies at a sentencing hearing under this

2
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162 rule. If a partv elects not to complv with

163 an order under Rule 26.2(al to deliver a'

164 statement to the movant. the court say not

165 consider the affidavit or testimonv of the

166 witness whose statement is withheld.

167 (3) Imposition of Sentence. Before f
168 imposing sentenced the court shall:

169 (A) verify that the'defendant and

170 defendant's counsel have read and

171 discussed the presentence report made

172 available under subdivision (b) (6)(A).

173 If the court haslreceived information

174 excluded from the oresentence report K

175 under subdivision (b)(5) the-court -- in

176 lieu of making that information

177 available -- shall summarize it in

178 writing, if the information will be

179 relied on in determining sentence. The

ISO court shall also give the defendant and

181 the defendant's counsel a reasonable

C
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182 opportunity to comment on that

, 183 information.

184 (B) afford defendant's counsel an

185 opportunity to speak on behalf of the

186 defendant:

187 (C) address the defendant

188 personally and determine whether the

189 defendant wishes to make a statement and

190 to present any information in mitigation

191 of the sentence; and

192 (D) afford the attorney for the

193 Government an equivalent opportunity to

194 speak to the court.

195 (4) In Camera Proceedings. The court's

196 summary of information under subdivision

197 (c)(3)(A) may be in camera. Upon loint

198 motion by the defendant and by the attorney

L 199 for the Government, the court may hear in

200 camera the statements -- made under

201 subdivision (c) (3) (B). (C). and (D) -- by the
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202 defendant. the defendant's counsel. or the

203 attorney for the Government.

204 (5) Notification of-Right to Apneal.

205 After imposina sentence in a case which has 1
206 gone to trial on a plea of not guilty, the

207 court shall advise the defendant of the right

208 to appeal. After imposing sentence in any

209 case. the court shall advise the defendant of

210 any right to appeal the sentence. and of the 7
211 right of a person who is unable to pay the

212 cost of an appeal to apply for leave to

213 appeal in forma pauperis. If the defendant

214 so requests. the clerk of the court shall

215 immediately prepare and file a notice of
L.

216 appeal on behalf of the defendant.

2.17 (d) JUDGMENT.

218 (1) In General. A judgment of

219 conviction must set forth the plea, the LI

220 verdict or findings, the adjudication. and

221 the sentence. If the defendant is found not

222 guilty or for any other reason is entitled to L

-2
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223 be discharged. iudgment must be entered

224 4 accordingly. The judament must be signed by-

225 thejudge and entered by the clerk.

226 (2) Crimina-l Forfeiture. When a verdict

227 contains a finding of criminal forfeiture.

228 the Judgment must authorize the Attorney

229 General to seize the interest or property

230 subject to forfeiture on terms that the court

231 considers proper.

232 (e) PLEA WITHDRAWAL. If a motion to withdraw a

233 plea of guilty or nolo contendere is made before

L 234 sentence is imposed. the court may permit the plea to

235 be withdrawn if the defendant shows any fair and just

7 236 reason. At any later time, a plea may be set aside

237 only on direct appeal or by motion under 28 U.S.C.

238 2255.

COMMITTEE NOTE

The amendments to Rule 32 are intended to accomplish two
primary objectives. First, the amendments incorporate elements
of a "Model Local Rule for Guideline Sentencing" which was
proposed by the Judicial Conference Committee on Probation
Administration in 1987. That model rule, and the accompanying
report, were prepared to assist trial judges in implementing
guideline sentencing mandated by the Sentencing Reform Act of
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1984. See Committee on the Admin. of the Probation Sys.,
Judicial Conference of the U.S., Recommended Procedures for
Guideline Sentencing and Commentary: Model Local Rule for
Guideline Sentencing, Reprinted in T. Hutchinson & D. Yellen,
Federal Sentencing Law and Practice, app. 8, at 431 (1989). It
was anticipated that sentencing hearings would become more
complex due to the new fact finding requirements imposed by
guideline sentencing methodology. See U.S.S.G. 6A1.2.
Accordingly, the model rule focused on preparation, of the
preserntence report as a means of identifying and narrowing the
issues to be decided at the sentencing hearing.,

Second, in the process ofleffecting those amendments, the
rule was reorganized. Over time, numerous amendments to the rule
had created a sort of hodge podge; the reorganization represents
an attempt to reflect an appropriate sequential order in the
sentencing procedures. V]

Subdivision (a). Subdivision (a) retains the general
mandate that sentence be imposed without unnecessary delay
thereby permitting the court to regulate the time to'be allowed
for the probation officer to complete the presentence
investigation and submit 'the report. >lkThe only requirement is
that sufficient time be allowed for completion of the process
prescribed by subdivision-(b),(6) unless the time periods
established in that subdivision are shor ened or lengthened by
the court for good cause. lSuch limits are not intended to create
any new substantive rights for the defendant or the Government L
which would entitle either to relief lif a time'limit prescribed
in the rule is not kept. C

The remainder of subdivision (a), which addressed the
sentencing hearing, is now located in subdivision (c).

Subdivision (b). Subdivision (b) (formerly subdivision (c))
which addresses the presentence investigation, has been modified
in several respects. 7

First, subdivision (b)(2) is a new provision which provides
that, on request, defense counsel is entitled to notice and a
reasonable opportunity to be present at any interview of the L
defendant conducted by the probation officer. Although the

!
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L courts have not held that presentence interviews are a critical
stageof the trial for purposes of the Sixth Amendment right to
counsel, the amendment reflects case law which has indicated that
requests for counsel to be present should be honored. See, e.g.,
United States v. Herrera-Figureroa, 918 F.2d 1430, 1437 (9th Cir.
1990)(court relied on its supervisory power to hold that
probation officers must honor request for counsel's presence);
United States v. Tisdale,,952 F.2d-934,_940 (6th Cir. 1992)(court
agreed with rule requiring' probation"officers to honor
defendant's requestfor attorney'or request from attorney not to

L interview defendant in absence of counsel). The Committee
believes that permitting counsel to be present during such
interviews may avoid unnecessary misunderstandings between the
probation officer and the defendant. The rule does not furtherL define the term "interview." The Committee intended for the
provision to apply to any communication initiated by the
probation officer for the purpose of obtaining information 'fromL the defendant which will be used in preparation of the'
presentence report. Spontaneous or unplanned encounters between
the defendant and the probation officer would normally not fall

L within the purview of the rule. The Committee also believed that
the burden should rest on defense counsel, having received
notice, to respond as promptly as possible to enable timely
completion of the presentence report.

Subdivision (b)(6), formerly (c)(3), includes several
changes which recognize the key role the presentence report is
playing under guideline sentencing. The major thrust of these
changes is to address the problem of resolving objections by the
parties to the probation officer's presentence report.L Subdivision (b)(6)(A) now provides that the probation officer
must present the presentence report to the parties not later than
35 days before the sentencing hearing (rather than 10 days before
imposition of the sentence) in order to provide some additional
time to the parties and the probation"officer to attempt to
resolve objections to the report. There has been a slight change
in the practice of deleting from the copy of the'report given to
the parties certain information specified in (b)(6)(A,). Under
that new"1provision (formlerly subdivision (c)(3)(A)), 'the court
now has the discretion (in an individual case or in accordance
with a local rule) to decide'lwhether to direct'the probation
officerto disclose any final recommendation concerning the

-
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officer to disclose any final recommendation concerning the
sentence. But the prior practice of not disclosing confidential
information, or other informationwhich might result in harm to
the defendant or other persons, is retained in (b)(5).

New subdivisions,(b)(6)(B),,, (C),, and (D) now provide
explicit deadlines and guidance on resolving disputes about the
contents of the presentence report. The amendments are intended
to provide early resolution of such disputes by (1) requiring the
parties to Iprovide thevprobation officer with written objections
to the reportwithin 14 daysof receiving the report; (2) m
permitting the probationl officer to meet with the defendant, the
defendant''s counsel,,and the attorneyfor theiGovernment to,
discuss objections to thereport, conduct,, an additional
investigation, and, to make revisions to.the report as deemed ilJ
appropriate; (3) requiring the probation officerto'submit theil,
reporttoL the court and theparties not later than 7 days beforle`
the sentencing hearing,, noting any unresolved's disputes;' and (4) K

t gthlcourt to tredt ~,the re its6permitting th rlport its findings of fact,
except~flor1 , theparties' uoresolved objections. Although thn rule
,does not explicitly address ,the question of wether, cunsel's

object to e r crttbe filed with the, curt, tser is E
nothing ji~t~erule' w'h'ich! wodu prohibit court from permittig
or r~quqnig, e partie~s to, file their obections pr have the
includedl in full as a parto'f the adden um to the presentenceL
report.

This procedure, whichgenerally ,ljmirrors hthe approach in the
Model'Lplcal Rule for Guideline ,Sentenc'ing,, supra, isintended to
maximize judicial conoMyLXby,,providing forImpre orderly
sente ,ncin hearings whi Blgqe alopovdn iriopportunity or
both par tes to review, objct to, and, co Rent upon, t e r
probatif nofficer ;n of'sreor adva nce h e Isentencing 1hearing.
Under~ te amndment,, 'th parties would Cstil e free a 1 the
se t he ringi to cmen t on, the recre , and, in

e dis I i n f hIto in ro uc

their obections to td0 hp pi, ' r e I evidenc 'ing

"' 1~~~~~I I

Subl4E division (c)2 S'bdivisio'n PcVaresses the 4.lposition
Of se tence aes no jg 4rsq ch -', s in cuent pr ac ce. The

r o-ta 6 tial f,6ry -ocat d n

Subd sIn~a Lngug ¶ re¶~ini(, (1 e eri ~ to the
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court's disclosure to the parties of the probation officer'sL determination of the sentencing classifications and sentencing
guideline range is now located in subdivisions (b)(4)(B) and
(c) (1). Likewise, the brief reference in former (a)(1) to the
ability of the parties to comment on the probation officer's
determination of sentencing classifications and sentencing
guideline range is now located in (c)(1) and (c)(3).

Subdivision (c)(1) is not intended'to require that
resolution of objections and imposition of the sentenceK necessarily occur at the same time or during the same hearing.
It requires only that the court rule onany objections before
sentence is imposed. In considering objections during the

C sentencing hearing, the court may in its discretion, permit the
parties to introduce evidence. The rule speaks in terms of the
court's discretion, but the Sentencing Guidelines specifically
state that the court must provide the parties with a reasonable
opportunity to offer information concerning asentencing factor
reasonably in dispute. See U.S.S.G. S 6A1.3(a)., Thus, it may be
an abuse of discretion not to permit the'introduction of
additionallevidence. Although therules of evidence do not apply
to sentencing proceedings, see Fed. R. Evid. 1101(d) (3), the
court clearly,,has discretion in determining the mode, timing, and
extent of the evidence 'offered. See,, e.,g., United States v.
Zuletta-Alvarez, 92,2 F.2ld33, 36 (1st Cir., 1990) (trial court did
not err in ,denying defendant's'late request to introduce rebuttal
evidence by way of cross-examination).

Subdivision (c)(1) (formerly subdivision (c) (3)/(D))
indicates, thatthetcourt need not resolve controverted matters
which will1,1;not be taken into account in, or will not affect,
sentencing." The words "will not affect" did not exist in theformer.proy'lision but were added in the revision in recognition
that there might be situations, due to overlaps in the sentencing
ranges,,, h era controverted matter would not alter thelsentence
even if thea sentencing range were changed.,

7 The provision for disclosure of a witness' statements, whichL was recently proposed as an lamendment to Rule 32 as new!
subdivision (e), is now located in isubdivision (c)(2).

L
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Subdivision (d)(3) includes a minor change. First, if the
court intends to rely on information otherwise excluded from the

presentence report under'subdivision ('b)(5)', that information is
to be summarized in writing and submitted to the parties. Under
the former'provision in (c)(3) (A), such'information could be,
ssummarized orally. Once the information is presented, the
defendant and the defendant's counsel are to be given a
reasonable opportunity to comment; in appropriate cases, that may I
require a continuance of the sentencing proceedings.

,Subdivision' (d). 'Subdivision (d), dealing with entry of the W
courtl's judgment, islfortier isubd1ivixsion '(b)'.

Subdivision )b(e), which addresses the topic
of withdrawing'pleas, 'twas formerly subdivision (d). BothS'b
provisions remain'Ithe 'same except for minpr stylistic changes.

Under, present practice, the court may permit, but is''hbnot,
required! to hear, victim allocution ' fte' imposing' sentencell
The Committee'a considered, iiiibut reljected, a provision which would'

have", required, the courtil tto permitvit im''allocution' at
sentencing. IAIthough lth e Committee- ~as, sensitive' to the 1 ieitere'st
of some vitiynlt inlthe senience to llbb imposed, it also recognized

a nu~er 'of difficult es IIIhich thei Co itteez ultimately conclu'ded L.
outweighed any vau e to 1hevicti peronally addressiih the

court. First, under guid'e~~~~~~~~~~~~~~~~~~~~~~~~ine sentericin~~~~~~~~~~~~~"(which takes victim~~~~~~une ui Inse
impact into accout1,* tecourt has er limited sentencingK
discretidon once , etIA a 1 ale' gifi: 2 ne ra ge has been

determined an egiiierges ausully, below ~the maximum
sentten 1q alwd ysatxWn ltlc~~ thlerefore,l the views
of the tIWn weuItrviptuonthe sentence
ther~ prdcn ej 4ki iio o' ~c~m~zMta~inrther' than
victm Isatsfactilon f dii ay~ 1~<hJ ctimsalloctition
perisu~ev Kh t ~~d~ l~~sir~leatr romilthe-
guide-linesrenigr I du~ gt eqre~t'notice and
an oppor tunt t con ~~thtrsJ uneBrsv.Uid
States rli[sJ S.~~iH4l 1' J).i %Thils could
substatiIy omI~llfd ~~~~1'~cin hearinq$['1 There
is also f Ivictims
who would hav to utioe a single victim of I
a viol ent cre iea y etfd, eealcriminal law covers L
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a broad range of violent as well as non-violent conduct which
often results innumerous victims. In such cases, it simply
would not be feasible to extend the right of allocution to all of
the victims. Finally, the Committee also took into account
existing law and procedure which keeps victims informed of the
progress of the case, see, e.g., 42 U.S.C. 10601, et seq.
(enumerated "victims' rights include, inter alia, the right to be
,notified of court proceedings, the right to be present at all
public court proceedings, and the right to confer with the
attorney for the Government) and Rule 32 itself which provides an
opportunity for direct input in the preparation of the

L presentence report. See Rule (b)(4)(D).

L

Lo

3
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED ANENDMENT TO RULE 32

I. SUCMARY OF COMMENT: Rule 32C

The Advisory Committee received twenty-nine (,29)
written comments and heardthe testimony of two (2)
witnesses on the proposed amendments toRule,32.
Approximately one-half of the comments were filed by
Probation Officers and most of the remainder were filed by
judges,. Almost all of the commentators were very critical 11

of the 70-day time limit for imposing sentence in Ruleg
32(a). Many of those favored retention of the more
generalized language inARule32 ,as it currently exists.
While several were also&critiical-of the internal time limits
for completing certain tasks incident to preparation of the
Presentence Report, at least one favored the internal time
limits.

Approximately one-third of the commentators expressed
concern for potential delays in requiring counsel's presence
at any presentence interview with the defendant in (b)(2);
several recommended that the right for counsel to be present
not be absolute, but instead be conditioned on counsel's
reasonable availability. At least one was strongly opposed
to providing the right for counsel to even be present.

Several commentators recognized the debate over whether K
the probation officer's recommendation regarding a sentence
should remain confidential. They recommended that the
presumption of confidentiality should prevail rather than
the proposed amendment which reflects the opposite
presumption. See proposed Rule 32(b)(6)(A). 7

Several comments addressed concerns about extending L
Rule 26.2 (disclosure of witness statements) to the
sentencing proceeding. There was particular concern that
the probation officer's files would be subject to K!
disclosure. It should be noted that that particular
provision has already been approved by the Supreme Court and K
would become part of Rule 32 even if no other amendments
were made.

Additional comments addressed: the potential interplay
with the computation of time in Rule 45(a); whether the
court has discretion to hear additional evidence at
sentencing; whether there is any need to nationalize what is K
now local practice in approximately one-half of the courts;
who has the burden of proof on controverted matters; the
need for the court to see counsel's objections to the PSR;
whether the provision concerning disclosure of the reasons
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for the sentence in the judgment itself; and counsel's
ability to make last minute objections to the PSR. There
were also a number of comments on minor technical changes or
corrections.

II. LIST OF COXOENTATORS: Rule 32

1. Rudi K. Brewster, Judge, San Diego, CA, 3-18-93.

2. Vincent L. Broderick & Mark L. Wolf, Judges, White
Plains, N.Y., 4-14-93

3. Leonard J. Bronec, Prob. Off., Kansas City, Kan.
2-11-93.

4. Loren A. N. Buddress, Prob. Off., San Francisco,
CA, 3-19-93.

5. Avern Cohn, Judge, Detroit, Mich., 4-2-93.

6. Julian Able Cook, Jr., Judge, Detroit, Mich.,
3-19-93.

7. J. Robert Cooper, Esq., Atlanta, Ga., 2-4-93.

8. Barbara B. Crabb, Judge, Madison, Wisc., 2-2-93

9. Joseph P. Donohue, Prob. Off., Scranton, PA.,
4-9-93.

10. James W. Duckett, Jr., Prob. Off., Columbia, S.C.,
2-2- 93.

11. William J. Genego & Peter Goldberger, Esq., NACDL,
Wash, D.C., 4-15-93.

12. T.A. Hummel, Prob. Off., Boise, Idaho, 2-2-93.

13. George P. Kazen, Judge, Laredo, Tex., 2-18-93.

14. Sim Lake, Judge, Houston, Tex., 2-24-93.

15. Robert B. Lee, Prob. Off., Seattle, Wash.,
3-23-93.

16. Robert P. Longshore, Prob. Off., Montgomery, Ala.,
2-10-93.
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17. Robert M. Latta, Prob. Off., Los Angeles, CA,
2-16-93. 7

18. Thomas E. McKemey, Prob. Off., Philadelphia, Pa.
4-15-93. Ti

19. Allen L. Noble, Prob. Off., Little Rock, Ark.
3-24-93. .

20. Justin L. Quakenbush, Judge, Spokane, Wash.,
2-2-93.

21. John D. Rainey, Judge, Houston, Tex., 3-22-93. 7
22. Lamont Ramage, Prob. Off., Austin, Tex., 2-11-93.

23.- David F. Sanders, Prob. Off., Las Vegas, Nev.,
2-8-93.

24. Frederick N. Smalkin, Judge, Baltimore, Md., Li
4-7-93.

25. Alan T. Solinsky, Prob. Off., Spokane, Wash., 5
4-16-93.

26. Joseph B. Steelman, Jr., Prob. Off., Winston- 7
Salem, N.C., 4-13-93.

27. Thomas K. Tarr, Prob. Off., Concord, N.H.,
4-2-93. Li

28. Charlie E. Vernon, Prob. Off., Sacramento, Cal.,
2-4-93.

29. G. Wray Ware, Prob. Off., Roanoke, Va., 2-19-93.

III. LIST OF WITNESSES PRESENTING TESTIMONY: Rule 32

1. Thomas W. Hillier, Esq., Seattle, Wash., Testimony 7
Before the Committee, 4-22-93.

2. Frederick N. Smalkin, Judge, Baltimore, Md.,
Testimony Before Committee, 4-22-93.

7
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IV. COMMENTS: Rule 32

Hon. Rudi M. Brewster
U.S. Dist. Court
San Diego, California
March 18, 1993

Speaking on behalf of the Districts Guidelines
Sentencing Committee, Judge Brewster requests that the outerL time limits b increased to 84 days; their current practice
is to set 77 days if conviction or plea occurs on a Monday,
or 77 days from the Monday following a plea or conviction.

L Second, he recommends deletion of a requirement that the
probation officer require a meeting with counsel. That
matter should be left to the judge. He attached a copy of
General Order 350 which shows their court's procedures along
with a time chart for completing certain actions.

L Hon. Vincent L. Broderick
Hon. Mark L. Wolf
Committee on Criminal Law, Jud. Conference
White Plains, N.Y.
Feb. 14, 1993

Judges Broderick and Wolf, on behalf of the Judicial
Conference Committee on Criminal Law and-its subcommittee on
Sentencing Procedures, express several concerns about the
proposed amendments to Rule 32. While it supports theL stylistic reorganization of the rule, it believes that the
changes will affect the work of the judges and probation
officers. First, the Committee questions the'wisdom ofr adopting strict time limits; citing a recent study by the
Federal Judicial Center, the Committee believes that given
the need for additional time to develop the PSR, the time
limits will be routinely expanded, thus reducing the

L effectiveness of the rule. Second, the Committee believes
that the procedures for dealing with objections to the PSRshould remain a matter of local control; to that end they
recommend a delay in amending Rule 32 until the FJC
completes'an empirical study of sentencing'procedures.
Third, the Committee believes that the provision regarding
disclosure of statements should not be extended to probation
officers. Fourth, noting that the Criminal Law Committee
was sharply divided on the issue of confidentiality of theF sentencing recommendation, it recommends that the rule be
amended to presume confidentiality, rather than the reverse.
Fifth, they recommend that an ambiguity in (b)(4)(B) be
clarified; it is not clear just what the probation officer
is to recommend concerning a different sentence within or
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without the applicable guideline. Sixth, the commentators,
are concerned that the provision for the presence of counsel
at interviews with probation officers may unduly delay the
procedures; they suggest that either the Rule or the_
Committee Note make provision for counsel making themselves
reasonably available for the interviews. Seventh, proposed
subdivision (c)(1) indicates that the trial court may hear
additional evidence, the commentators suggest applicable
caselaw may require the court to hear such evidence.
Finallyl4the commentators indicate,',that the reorganization
of Rule 32 is a significant improvement; but they still
rec mnend that most of the majorrevisions be deleted or'
delayed.

Leonalrd J. Bronec,
Chi'f, P'rlobation Officer
Kansas City, Kansas
Feb. 11, 1993.

Mr. Bronec believes that Rule 32, as it currently
exists is fine and that there is no need to amend it. He
also questions the need to incorporate a model local rule
into a national standard. He also expresses concerns about
the provision dealing with disclosure of statements at
sentencing hearings; he would oppose any amendment which
would require disclosure of his investigative file. 7
Secondly, he raises concern aboutthe confidentiality of the
PSR and opposes any amendment which would permit disclosure
of his recommendations. He indicates that the Rule can be
reorganized by simply moving around some of the provisions
without including controversial amendments. He recommends
that Rule 32,not be amended.

*~ ~ b Li
Loren A. N. Buddress
Chief Probation Officer
San Francisco, California tj
March 19, 1993

Citing statistical data concerning the amount of time 7
needed to prepare a PSR, Ms. Buddress recommends deletion of L
the 70-day limit and a 35-day limit. She also notes the
difficulties caused by scheduling interviews where defense Cl
counsel is not readily available. She notes that it is not
unusual for a delay of 10 days to occur due to that problem.

Hon. Avern Cohn
U.S.> Dist. Court
Detroit, Mich.
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E March 24, 1993

Judge Cohn endorses the view of Judge Cook, infra, that
no change should be made in current Rule 32 regarding the
role of the probation officer in computing the sentencing
guideline.

Hon. Julian Able Cook, Jr.
Chief Judge, U.S. Dist. Court
Detroit, Michigan
March 19, 1993

Judge Cook offers the consensus opinions of the judges
in his district. They are concerned about the 70-day limit
in light of the diminished staffing available and other
problems associated with the PSR. He also notes their
reservations about requirement that counsel be present
whenever the probation officer interviews the defendant.
Although they have no problem with the requirement itself,
they believe that it should be made clear that the court and
the probation department retain scheduling authority.

L Finally, he notes the change in language concerning the
probation officer's belief as to the applicable guideline
range; it is imperative, he says, that the probation

L officer's calculation is only a recommendation to the judge
who must determine the range.

J. Robert Cooper
Private Practice
Atlanta, Georgia
Feb. 4, 1993

7 Mr. Cooper, who limits his practice to "post-
t conviction" issues, suggests that the rule address the

question of who has the burden of proof in going forward
with offers of proof on controverted issues. Secondly, he
recommends that the Committee address the issue of who has
the authority to release the PSI.

Hon. Barbara B. Crabb
U.S. Dist. Court
Madison, Wisc.

LT Feb. 2, 1993

On behalf of the Committee on Criminal Rules for the
Western District of Wisconsin, Judge Crabb believes the 70-L day limit is too long. Although the Committee has no
objection to the 10-day limit for review by counsel, it does
object to the 14-day and 7-day limits. Secondly, the
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Committee believes that the court should see drafts of the

PSR as well as the objections presented by counsel; there is

apparently some concern that what the court ultimately sees

is only the probation officer's summary of the objections.

Finally, the Committee questions the wisdom of filling the

PSR with information about nonprison programs when 
the

defendant is to be sentenced to 10 years or more. 1, !

Joseph P. Donohue
Chief Probation Officer lm
Scranton, PA.,
April 9, 1993

Mr. Donohue briefly expresses concern concerning the

70-day time limit and attaches a copy of his court's policy

on guideline sentencing which details certain time limits

and procedures.

James W. Duckett, Jr. -- i

Chief Probation Officer
Columbia, S.'C.
Feb. 2, 1993

Mr. Duckett expresses deep concern about the 70-day

limit and encourages the Committee to retain the "without

unnecessary delay" language and delete the other specific

time limits as well.

Mr. William J. Genego, Esq.
Mr. Peter Goldberger, Esq. F
National Assoc. of Criminal Defense Lawyers
Washington, D.C.
April 14, 1993

The commentators suggest that Rule 32 should not set a -

national time limit and observe that a court could set a

longer time limit under a local rule. They welcome the

provision for counsel' presence but question whether the 
1

rule should limit the PSR's discussion of the impact of an

offense on an individual. They also recommend that the Rule

should allow exclusion of the identities of the sources of

information only where it appears that disclosure would

likely result in harm, etc.; they recommend that (b)(5)(B)

be deleted and-merged with (b)(5)(C). While not taking a

position on whether a probation officer should calculate

applicable guidelines, theyhdo express their concern about

the proper role of the probation officers. They also take

the position re (b)(6)(A) that the reference should be to
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the "proposed sentence report" and make it clear that this
draft is not to be disclosed to the court. The commentators
also indicate that the probation officer should not have the

F authority to require the parties to meet for discussion of
unresolved issues. They also indicate that (c)(1) may be
too limited in that the court may wish to hear additional
evidence. Additionally, (c)(1) should explicitly require
that a copy of the PSR be sent to the Bureau of Prisons
whenever confinement is assessed. Finally, the suggest that
(c)(3)(A) is out of order and should be in (c)(1) and that
in the order of things, the defendant should have the final
opportunity to speak at ithe sentencing hearing.

L T.A. Hummel
Chief Probation Officerr Boise, Idaho
Feb. 2, 1993

Mr. Hummel believes the time frames are too rigid. InF his district, the courts are on a 45 or 60 day cycle.- Given
the practice of interviewing defendants twice, the
difficulty of arranging counsel's presence, the probation
officer should be permitted to prepare the report regardless
of counsel's availability. He also notes that inclusion of
information about non-prison programs may be useful in some
cases but where it is not, it places an undue burden on the
court. Finally, he believes that the details of Rule 32
should be left up to local rules.

Hon. George P. Kazen
U.S. Dist. Court
Laredo, Tex.

L Feb. 18, 1993.

Judge Kazen strongly urges deletion of the 70-day time
limit; he believes that defendants will argue that they have
a substantive right to make an issue of it. He notes that
in his district, probation officers often have to obtain
information from other jurisdictions and that the
requirement that the PSR be prepared in 35 days is totally
unrealistic; he does indicate agreement with the time limits
in (b)(6). He adds that there should be some consideration
of adding language in 32(b)(2) that a probation officer may
proceed with interviewing the defendant if counsel has not
been able comply with a reasonable time limit. Judge Kazen
strongly opposes the implied requirement in (b)(6)(A) that
the probation officer's recommendation should be disclosed;
he believes that more and more officers are opting out of
the PSR field because of fear of the courtroom. He also
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questions the "realism" of the requirement in (b)(6)(B) that

the probation officer may require the defendant and counsel

to discuss any unresolved issues. He asks whether the

languagein (c)(1), "or will not affect sentencing,"'is

intended to change current'practice,' jhe notes the increasing
problems of correcting minute details in the PSR which may
have an impact" on choice of facility, parole eligibility,
etc.' Finally, he questions how Rule 32(c)(2) would work and

is concerned that it might limit the Jencks Act.

Robert M. Latta'
Probation Officer
Los Angeles, CA
Feb. 16, 1993.

Mr. Latta expresses concern about the 70-day limit; he [
notes that that rule requires optimum efficiency. He also
notes that requiring counsel to be present creates an
adversarial process. He adds that requiring production of
the PSR 35 days before sentencing has the most dramatic [F'
impact on the Probation office. Finally, he indicates that
the time frame imposed by the rule has been used in his
district and that in some cases the average guideline report
takes seven days from dictation to disclosure; that'leaves
only three and one-half weeks for the entire investigation.

Hon. Sim Lake
U.S. Dist. Court
Houston, Texas K
Feb. 24, 1993. ]

Judge Lake wholeheartedly concurs in the observations K
made by Judge Kazen, supra. L

Robert B. Lee
Chief Probation Officer
Seattle, Wash. '
March 23, 1993

Mr. Lee states that the provision in Rule 32(b)(4)(E)
concerning information on nonprison programs is often not
necessary. He also expresses concern about the adoption of L
specific time'lines; the process might be detailed in Rule
32 but the specific timeliness issues should be left to

local rules. Mr. Lee additionally notes that the reference
in (b)(6)(C) should be to "revised" PSR's and not revisions.
Finally, he believes that some provision should be made for
keeping the PSR confidential. '
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Robert P. Longshore
Chief Probation Officer
Montgomery, Alabama
Feb. 10, 1993.

Mr. Longshore points out that under Rule 45(a), any
time limit less than 11 days requires exclusion of weekends,
holidays., etc in calculating the deadline. He notes that
in a disclosure prior to a weekend with the holiday, the
probation officer would have to produce the PSR 11 calender
days prior to the scheduled sentencing date. He recommends
that the seven day period in Rule 32 be exempted from the
Rule 45 computation.

Thomas E. McKemey
Deputy Chief Probation Officer
Philadelphia, Pa.
April 15, 1993L

Mr. McKemey expresses objection to the timing
requirements in the proposed rule and the provision
addressing counsel's presence at any interview with the

L defendant. While he agrees that counsel should be permitted
to attend, he recommends that practical limits be attached;
counsel should be made aware of the need to complete the
report promptly. He also expressed opposition to the
provision which requires disclosure of the probationE officer's recommendation re sentence unless a local rule
provides otherwise. He believes that that rule will create
an inertia for disclosure in all cases. In his view, no
changes to the present Rule 32 need to be made.

Allen L. Noble
Deputy Chief Probation Officer
Little Rock, Ark.
March 24, 1993

E Mr. Noble recommends that the Committee reconsider the
70-day limit for preparation of the PSR. He notes that in
his district they have 78 days and that that is often not
enough time. He is concerned that if the 70-day limit is
imposed his office will not enough time to prepare a quality
PSR.

Hon. Justin L. Quakenbush
Chief Judge, US Dist. Court
Spokane Washington

L
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Feb. 2, 1993

Judge Quakenbush expresses specific concern about the

time limit in proposed Rule 32(b)(6) for the probation
officer to submit the PSR. In his district they use a 70-

day rule of thumb limit but require submission of the Report

at least 20 days priorfto-sentencing'; this gives the [FI
probation officer 50 days to complete the report. He,
encourages the Committee to consult with the Judicial
Conference pOh probation matters.

Hon.i John D. Rainey
U.S. Dist. Court
Houston, Texas
March 22, 1993

Judge Rainey indicates that he is in complete agreement

with the views expressed by Judge Kazen, supra.

Lamont Ramage
Supervising Probation Officer
Austin, Tex.
Feb. 11, 1993. K

Mr. Lamont points out that the last sentence in Rule

32(c)(1) should be deleted and the first sentence in (d)(1)

should be changed to read, "A judgment of conviction must

set forth the plea, the verdict or findings, the

adjudication, the sentence, and the reasons for which the LI
sentence was imposed." Addition of a "Statement of Reasons"

page to the Judgment and-Commitment Order made it

unnecessary to attach a separate findings form to the PSI.

With regard to the presence of counsel, he suggests that the

rule be changed to recognize local restraints. He suggests

several alternatives: eliminate the rule; provide for those

cases where defendants are in custody; or require US

Marshals to produce defendants for the PSI interview.
Finally, he notes that the production of statements 7

provision seems inconsistent with the Jencks Act. v

David F. Sanders -
Probation Officer
Las Vegas, Nev.
Feb. 8, 1993

Mr. Sanders indicates that the time frame contemplated

in Rule 32 for completion of the PSR is too short. In

support of his position he catalogs all of the tasks that go
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F into preparing the report. Although he notes that the
proposed amendment seems to make sense "intellectually," the
press of other duties, computer problems, slow witnesses,
and busy counsel create problems. He is troubled by theK fact that the attorneys have as much time to read and object
to the report as the officer has to do the investigation and
prepare the report. He suggests that if the Committee
decides to keep the 70-day rule, that it eliminate the

Age attorney conference. Instead, by the 14th day following
disclosure, attorneys must file their objections. Ideally,
a 90-day rule would be better; that would give the probation
officer 40 days.

Hon. Frederick N. SmalkinL U.S. Dist. Court
Baltimore, Md.
April 7, 1993

Judge Smalkin, in his capacity as Chairman of the
Probation Committee of the District of Maryland, is strongly

L opposed to two aspects of the amendment: First, the
entitlement of counsel to attend interviews of the defendant
conducted by the probation officer. He is concerned that
counsel's presence will create a mini-adversarial proceeding

L and trigger the inevitable request that government counsel'
be present. Until the Constitution requires counsel's
presence, the rule should remain silent. Second, Judge
Smalkin indicates that the court is strongly opposed to the
setting of time limits for various stages of the sentencing
process. Finally, he expresses question the wisdom of
condoning disclosure of the probation officer's
recommendation to the parties. Some vestige of
confidentiality should remain.

Alan T. Solinsky
- Probation OfficerL Spokane, Washington

April 16, 1993

Probation Officer Solinsky was one of six probation
officers signing a letter indicating their deep concern
about the time limits in the proposed rule change. They
point out the difficulties of obtaining the necessaryL information for the presentence report in a short period of
time. To impose a 35-day rule would downgrade the quality

- under an already stressed system.
L
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Joseph B. Steelman, Jr.
Deputy Chief Probation Officer E

Winston-Salem, N. C. '

April 9., 1993

Mrt. Steelman recommends an overall time frame of 90
days rather than 70 days and that the rule specify whether'
the reference'to 14 days refers to 14 calendar days or 14
work/court days.' He also indicates that the rule should be

changed to reflect some additional flexibility in the 7-day

time frame for submission to the court. Mr. Steelman also
suggests that the rule reflect that defense counsel should

not unduly delay the proceedings by not being available for Nl

conferences.

Thomas K. Tarr
Chief Probation Officer
Concord, N.H.
April 2, 1993 AlS

Mr. Tarr recounts his office's experiences with a local

rule similar to the proposed Rule 32 time limits; in his

court, however, the overall time limit is 90 days. Citing
tremendous problems with workloads, etc., he recommends that
the Committee allow at least 49 days, rather than 35 days,

to complete the initial PSR. He also recommends an overall

time frame of at least 84 or 91 days.

L.
Charlie E. Vernon
Chief Probation Officer
Sacramento, California
Feb. 4, 1993

Mr. Vernon notes that his comments on the proposed
amendments are based on his experiences in the Eastern Dist.

of California, where the local rules contain time limits
almost identical to those in the proposed rule. His chief 7
complaint is with Rule 32(b)(2) which provides for presence L

of counsel; he urges the Committee to modify the language to
require counsel's presence only where the defendant requests
such. This would free the probation officer from attempting

to locate elusive lawyers before making any contact with the
defendant. He assumes that failure to have counsel present
will result in suppression motions' at sentencing. Turning
to (b)(4)(B) he strongly endorses the proposed language
which addresses the probation officer's advice regarding
guideline classifications. He urges retention of the

language. Finally, he expresses concern about the language L

7
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in (b)(6)(D) regarding the ability of defense counsel to
ads raising new objections at any time before sentencing. The

experience in his district is that counsel use the first
draft of the PSR as a discovery device; although the
procedures for dealing with objections is virtually
identical to the proposed rule, many objections are raised
for the first time at sentencing. Their local rule, which
seems to work, states: "Except for good cause shown, no
objections may be made to the presentence report other than
those previously submitted to the probation officer pursuant
to Paragraph 6 [ same as (b)(6)(B)] and those relating to

L information contained in the presentence report that was not
contained in the proposed presentence report." This
provision has not eliminated last minute objections, but has
reduced their incidence and the continuances needed to
investigate the objections.

L G. Wray Ware
Chief Probation Officer
Roanoke, Va.
Feb. 19, 1993

Mr. Wray believes that because the amendments to RuleL 32 will make it more like a speedy trial act, the control of
time limits should rest with local rules which seem to be
working well. He notes that the Probation Department is
staffed at 79% of formula and that strictly enforced timeL limits would have an adverse impact. ,He indicates that he
has discussed the amendments with Judge James Turk and Judger Jackson Kiser, who share his concerns. He recommends thatL the current generalized language concerning time limits be
retained and that the specific time tables be eliminated.

V. TESTIMONY OF WITNESSES: Rule 32

Thomas W. Hillier, Esq.
Federal Public Defender
Seattle, Washington
Testimony on April 22, 1993

Mr. Hillier testified that although the structure of
Rule 32 has been improved there are a number of practical
problems which must be addressed. First, he stated that the

L time limits are workable but that there will be problems
with the time limits in the rule and that flexibility should
be insured. Second, he expressed concern over the role of
the probation officer who should really be limited to being
an information gatherer. In particular he anticipated
problems if the probation officer is given the authority to
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require meetings with the parties', the probation officer's
task should be to organize the material and information for
the court. Third, it is important that the court see the
original objections filed with the probation officer.
Fourth, defense counsel should be permitted to be present at

any meeting between the probation officer and the defendant.
Fifth, he encouraged the Committee to consider adding a
requirement in the Rule~ that the prosecution must disclose TI
all relevant sentencing 'evidence to the defense. Sixth, he
recOpmmended th'at the Committee delete the "lo'cal"l option1
provision which presumes that the'probation officer's ''
recommendationon sentence will be disclosed unless a local
rule provides otherwise; he'"'concerned'that the rule' will not
make any real difference. Seventh, he recommended that the

words "in its discretionziilbeleliminated from subdivision L
(c)(1) vis a vis the court's decisionl'to hear additional
evidence. He noted the trend toward requiring courts to
hear such evidence if offered. Finally, he urged the
Committee to include aprovision requiring that the'parties
be put on notice that the court intends to depart from the
sentencing range. [

Hon. Frederick N. Smalkin r
U.S. Dist. Court
Baltimore, Md.
Testimony on April 22, 1993

Judge Smalkin's testimony focused on the problem of
providing counsel with'a right to be present at any
interview between the probation officer and the defendant. [l
He noted that currently in his district the defense counsel LI

is permitted to be present if the probation officer and the
attorney for the Government agree. He expressed concern
that routinely permitting counsel to be present would turn
the process into an adversarial hearing, with the U.S.
Attorney also desiring to be present so as to avoid ex parte 7
contacts. Judge Smalkin was also opposed to any amendment
which would provide counsel notice and a reasonable
opportunity to be present. He recommended that-the
Committee wait for the case law to develop in this area.

Lo

L
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Rule 40. Committment to Another District

1 (d) ARREST OF PROBATIONER OR SUPERVISED RELEASEE. If a

2 person is arrested for a violation of probation or

3 supervised release in a district other than the district

4 having jurisdiction, such person shall be taken without

5 unnecessary delay before the nearest available federal

L. 6 magistrate judge. The person may be released under Rule

7 46(c). The federal magistrate judge shall:

8 (1) Proceed under Rule 32.1 if jurisdiction over

K 9 the person is transferred to that district;
L

10 (2) Hold a prompt preliminary hearing if the

11 alleged violation occurred in that district, and either

12 (i) hold the person to answer in the district court of

E 13 the district having jurisdiction or (ii) dismiss the

r 14 proceedings and so notify that court; or

15 (3) Otherwise order the person held to answer in

* 16 the district court of the district having jurisdiction

17 upon production of certified copies of the judgment,

18 the warrant, and the application for the warrant, and

19 upon a finding that the person before the magistrate is

20 the person named in the warrant.

L. 21

L.fr"
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COMMITTEE NOTE

The amendment to subdivision (d) is intended to clarify

the authority of a magistrate judge to set conditions of

release in those cases where a probationer or supervised
releasee is arrested in'a district other than the district

having jurisdiction. As, written, there appeared to be a gap

in Rule 40, especially under (d)(1) where the alleged

violation occurs in a jurisdiction otherthan the-district

having jurisdiction.

A number of rules contain references to pretrial,

trial, and post--trial release ordetention of defendants,

probationers and supervised releasees. Rule 46, for
example, addresses the topic of release from custody.

Although Rule 46(c) addresses custody pending sentencing and fE
notice of appeal, the rule makes no .explicit provision for

detaining or'releasing probationers or supervised releasees

who are later arrested forviolating terms of their

probation or release. Rule'"32.1 provides guidance on Ti
proceedings involving revocationof,` probation or supervised

release. 'In particular, Rule 32.1(1) 'recognizes that when a

personl.is held in custody ,on the ground thatthe person

violated a condition of'4 probation or supervised release, the

judge or United States,,magistrate judgemay release the

person under Rule 46(c),'pending the revocation proceeding.

But no other ,explcit reference is made in Rule 32.1 to the l

authority of a 'judge or magistrate judgeto determine
conditions, of relea e for a Jpropationer or supervised
releasee who is114f aested in a''district other tanth
district having jrisdiction.L

The amendment recognizes that a judge or magistrate 7
judge considering the case of a probationer or supervised L
releasee under Rule 40(d) has the,,same authority vis a vis

decisions regarding custody as a judge or magistrate

proceeding under, Rule 32.1(a)(1). Thus, regardless of the Li
ultimate disposition of an arrested probationer or

supervised releasee underRule-40(d), a judge or magistrate

judge acting under that rule may rely upon Rule 46(c) in

determining whether custody should be continued and if not,

what conditions, if any, should be placed upon the person.

-

L
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 40(d)

I. SUMMARY OF COMMENTS: Rule 40(d)

The Committee received no written comments on the
proposed amendment to Rule 40(d).

II. LIST OF COMMENTATORS: Rule 40(d).

None

III. COMMENTS: Rule 40(d).

None

L
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 5. Initial Appearance Before the Magistrate

1 (a) IN GENERAL. Except as otherwise provided in this

2 rule, an officer making an arrest under a warrant issued

3 upon a complaint or any person making an arrest without a L
4 warrant shall take the arrested person without unnecessary --

5 delay before the nearest federal magistrate judge or, in the L
6 event that a federal magistrate judge is not reasonably

7 available, before a state or local judicial officer

8 authorized by 18 U.S.C. S 3041. If a person arrested

9 without a warrant is brought before a magistrate judge, a

10 complaint, satisfying the probable cause requirements of -

11 Rule 4(a). must be promptly filed shall-be-fi+ed-fHrthwith

12 w1f - -ef-Ru~e-4fa.-wth

13 r When a person,

14 arrested with or without a warrant or given a summons,

15 appears initially before the magistrate judge, the H
16 magistrate judge shall proceed in accordance with the r

17 applicable subdivisions of this rule. An officer making an

18 arrest under a warrant issued upon a complaint charging

19 solely a violation of 18 U.S.C. S 1073 need not comply with

20 this rule if the person arrested is transferred without

21 unnecessary delay to the custody of appropriate state or

22 local authorities in the district of arrest and an attorney

L
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L

23 for the government moves promptlv. in the district in which

24 the warrant was issued, to dismiss the complaint.

COMMITTEE NOTE

The amendment to Rule 5 is intended to address the
interplay between the requirements for a-prompt appearance

L before a magistrate judge and the processing of persons
arrested for the offense of unlawfully fleeing to avoid
prosecution under 18 U.S.C. S 1073, when no federal
prosecution is intended., Title 18 U.S.C. S 1073 provides in
part:

"Whoever moves or travels in interstate or foreign
commerce with intent ... to avoid prosecution, or
custody or confinement after conviction, under the
laws of the place from which he flees...shall be
fined notmore than $5000 or imprisoned for not
more than five years, or both.

Violations of this article may be
prosecuted..,only upon formal approval in writing
by the Attorney General, the Deputy Attorney
General, the Associate Attorney General, or an
Assistant Attorney General of the United States,
which function of approving prosecutions may not
be delegated."

In enacting § 1073, Congress apparently intended to provide
assistance to state criminal justice authorities in an
effort to apprehend and prosecute state offenders. It also
appears that by requiringpermission of high ranking
officials, Congress intended that prosecutions be limited in
number. In fact, prosecutions under this section have been
rare. The purpose of the statute is fulfilled when the
person is apprehended and turned over to state or local
authorities. In such cases the requirement of Rule 5 that
any person arrested under a federal warrant must be brought
before a federal magistrate judge becomes a largely
meaningless exercise and a needless demand upon federal
judicial resources.
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In addressing this problem, one of several options are
commonly used by federal authorities when no federal
prosecution is intended to ensue after the arrest. First,
once federal authorities locate a fugitive, they may contact
local law enforcement officials who make the arrest based
upon the underlying out-of-state warrant. In that instance,
Rule 5 is not implicated and the United States Attorney in
the district issuing the'S 1073 complaint and warrant can L
take action to dismiss both. In a second scenario, the
fugitive is arrested by '>Ofederal "authorities who, in
compliance with'Rulie 5, 1,brings the person before a federal
magistrate judge. [If locall law enforcement officers are
present' they can,' take custody-, oncellthe United States
Attorney informs' the magistrate that there will be no l
prosecution under 5 1073. Depending' on' the availability of K
state or local officers, there may be some delay in the Rule
5 proceedings; any delays following release to local
officiadls,F however,would'nott bela'fun ctioniof Rule 5. In a
third situs t ion' federal author' arrest the fugitive but
local law teorersot` au4bthoeiesnllotpir ese atthen
R~ule 5 'apple aace De endingl an ,vr y fpactices, the
mag Istrate tay ~aedaa moa1 ea T unde Rue'40, or
order that the pesh~r he1qr drl! oY' Npending
further action by the local author ties. 7

Under the amendment, officers arresting a fugitive
charged only with violating S 1'073 need not bring the person
before a magistrate under Rule 5(a) if there is no intent to K
actually'prosecut'e the person under'that charge. Two
requirements, however,i'must be met. l First, the arrested
fugitive must be transferred Swithout unnecessary delay to
the'custody of statelofficials . $econd, steps must be taken
in the appropriate district to dimiis sthe complaint
alleging a violation of S 1073'. The rule continues to
contemplate that persons arreste d lbyffederal officials are
entitled toll prompt handling of fefe-alvlcharges, if
prosecutioji'is intended, andlprompttransfer to state
custody if' f eideral P o ecutionwij tlcotmlted
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7 1 Rule 10. Arraignment

2 Arraignment, which must shall be conducted in open

3 court, and soha&-consists of:

4 (a) reading the indictment or information to the

5 defendant or stating to the defendant the substance of the

6 chargel and

E 7 (b) calling on the defendant to plead to the indictment

8 or information therete.

9 The defendant must sha&l be given a copy of the indictment
LI

10 or information before being called upon to enter a plea

L 11 plead. Video teleconferencing technology may be used to

C 12 arraign a defendant not physically present in court, if the

13 defendant waives the right to be arraigned in open court.

L
COMMITTEE NOTE

Read together, Rules 10 and 43 require the defendant to
be present in court for the arraignment. See, e.g.,:
Valenzuela-Gonzales v. United States, 915 F.2d 1276, 1280
(9th Cir. 1990)(Rules 10 and 43 are broader in protection
than the Constitution). The amendment to Rule 10, in
addition to several stylistic changes, creates an exception
to that rule and provides that the court may permit
arraignments through video teleconferencing if the defendant
waives the right to be present in court. Similar amendments
have also been made to Rule 43 to cover other pretrial
sessions.

In amending the rule, and Rule 43, the Committee was
very much aware of the argument that permitting video
arraignments could be viewed as an erosion of an important
element of the judicial process. First, it may be important7 for a defendant to see, and experience first-hand the formal

L. -61 -



Advisory Committee on Criminal Rules
Rule 10
May 1993

FEDERAL RULES OF CRIMINAL PROCEDURE i

impact of the reading of the charge. Second, it may be
necessary for the court to personally see and speak with the
defendant at the arraignment, especially where there is a
real question whether the defendant really understands the
gravity of the proceedings. And third, there may be
difficulties in providing the defendant with effective and
confidential assistance of counsel if the two are in
separate locations, connected only by audio and video
linkages.

The Committee nonetheless believed that in appropriate
circumstances the court, and the defendant, should have the
option of conducting the arraignment where the defendant is
in visual and aural contact with the court, but in a B
different location. Use of video technology might be
particularly appropriate, for example, where an arraignment
will be pro forma but the time and expense of transporting
the defendant to the court are great. In some districts,
defendants have to be transported long distances, under
armed guard, to an arraignment which may take only minutes
to complete.

A critical element toithe amendment is that no matter
how convenient or cost effective a video arraignment might K
be, the defendant's right be present in court stands unless Li
he or she waives that right. As with other rules including
an element of waiver, whether a defendant voluntarily waived -

the right to be present in courtiduring an arraignment will
be measured by the same lstandards. lAn effective means of
meeting that requirement in Rule 10 would be for the court
to obtain the defendantls views during the arraignment
itself or require the defendant to execute the waiver in
writing.

LI
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1 Rule 43. Presence of Defendant.

2

r 3 (a) Presence Required. The defendant sha++ must be

4 present at the arraignment,'at the time of the plea, at

5 every stage of the trial including the impaneling of the

6 jury and the return of the verdict, and at the imposition of

7 sentence, except as otherwise provided by this rule.

r 8 (b) Continued Presence Not Required. The further

L 9 progress of the trial to and including the return of the

10 verdict, and the imposition of sentence, will shea not be

11 prevented and the defendant will sha+1 be considered to have

L 12 waived the right to be present whenever a defendant,

13 initially present at trial,

14 (1) is voluntarily absent after the trial has

15 commenced (whether or not the defendant has been

16 informed by the court of the obligation to remain

17 during the trial), or

18 (2) in a noncapital case, is voluntarily absent at

19 the imposition of sentence, or

7 20 f~jfl. after being warned by the court that

21 disruptive conduct will cause the removal of the

L 22 defendant from the courtroom, persists in conduct which

_ 23 is such as to justify exclusion from the courtroom.
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24 (c) Presence Not Required. A defendant need not be

25 present in the following situations:

26 (1) A-eerperaten An organization, as defined in

27 18 U.S.C. 6 18. may appear by counsel for all purposes. g|

28 (2) In prosecution for offenses punishable by fine

29 or by imprisonment for not more than one year or both,

30 the court, with the written consent of the defendant,

31 may permit arraignment, plea, trial, and imposition of

32 sentence in the defendant's absence.

33 (3) At a conference or argument upon a question of

34 law. Go

35 (4) At a pretrial session in which the defendant r

36 can participate through video teleconferencing and

37 waives the right to be present in court.

38 f4L(5) At a reduction of sentence under Rule 35.

COMMITTEE NOTE

The revisions to Rule 43 focus on three areas and -
reflect in part similar changes in Rule 10, which governs
arraignments First, the amendments make clear that a
defendant who, initially present at trial but who
voluntarily flees before sentencing, may nonetheless be
sentenced in absentia. Second, the court may use video
technology to conduct pretrial sessions with the defendant
absent from the courtroom, where the defendant waives the
right to be present. Third, the rule is amended to extend
to organizational defendants. In addition, some stylistic
changes have been made.

-
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Subdivision (a). The changes to subdivision (a) are
stylistic in nature and the Committee intends no substantive
change in the operation of that provision.

Subdivision (b). The changes in subdivision (b) are
intended to remedy the situation where a defendant
voluntarily flees before sentence is imposed. Without the
amendment, it is doubtful that a court could sentence a
defendant who had been'presentfdduring'the entire trial but
flees before sentencing. Delay in conducting the sentencing
hearing under such circumstances may result in difficulty
later in gathering and presenting the evidence necessary to
formulation of a guideline sentence.

The right to be present at court, although important,
is not absolute. The caselaw, and practice in many
jurisdictions, supports the proposition that the right to be
present at trial may be waived through, inter alia, the act
of fleeing. See generally Crosby v. United States, 113
S.Ct. 748, U.S. (1993). The amendment extends
only to noncapital cases and applies only where the
defendant is voluntarily absent after the trial has
commenced. The Committee envisions that defense counsel
will continue to represent the interests of the defendant at
sentencing.

The words "at trial" have been added at the end of the
first sentence to make clear that the trial of an absent
defendant is possible only if the defendant was previously
present at the trial. See Crosby v. United States, supra.

Subdivision (c). There are two changes to subdivision
(c). The first is technical in nature and replaces the word
"corporation" with a reference to "organization," as that
term is defined in 18 U.S.C. S 18 to include entities other
than corporations.

The second change to subdivision (c) is more
significant. New subdivision (c)(4), which parallels a
similiar amendment in Rule 10, provides that the court may
'use video teleconferencing technology to conduct pretrial
sessions with the defendant at another location -- if the
defendant waives the right to be personally present in
court. The Committee balanced the concern that this might
dehumanize the judicial process against the fact that some
pretrial sesssions can be very brief, pro forma,
proceedings. As noted above, the right to be present in
court is not an absolute right, and may be voluntarily
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waived by the defendant. It is.important to note that the
amendment does not require the court to use such technology;
the rule simply recognizes that the court may, under
appropriate conditions, and in full respect of the m
defendant's rights, use suchtechnology..,

Although theCommittee did not attempt to further
define theaterm pretrial,,sessions, the'rule could logically
extend to sessionssuch as Rule'5 proceedings, arraignments
(as specifically provided for in the amendment to Rule 10),
preliminary examinations under Rule 5 1, competency
hearings, "pretrial conferences, and motions hearings not
already within the purview, ,of subdivision (c)(3). The
Committee does not contemplate thatthe amendment would
extend to guilty plea inquiries-underRule 11,(c).

P
'Fl,

r
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L

1 Rule 53. Regulation of Conduct in the Court Room

2 The taking of photographs in the court room during the

3 progress of judicial proceedings or radio broadcasting of

4 judicial proceedings from the court room sha+1 must not be

5 permitted by the court except as such activities may be

6 authorized under guidelines Promulgated by the Judicial

7 Conference of the United States.

COMMITTEE NOTE

The amendment to Rule 53 marks a shift in the federal
courts' regulation of cameras in the court room and the
broadcasting of judicial proceedings. The change does not
require the courts to permit such activities in criminal
cases. Instead, the rule authorizes the Judicial Conference
to do so under whatever guidelines it deems appropriate.

The debate over cameras in the court room has subsided
due to several developments in the last decade. First, theL Supreme Court's decision in Chandler v. Florida, 448 U.S.
560 (1981) made clear that it is not a denial of due process
to permit cameras at criminal trials. Second, a large
majority of the state courts now permit photographic and
broadcasting coverage of criminal trials, without
significant interruption in the proceedings or adverse
impact on the participants. Third, developments in video
and audio technology have enabled coverage of judicial
proceedings to be accomplished with little or no
interruption; some courts have adopted rules requiring
pooling of coverage, which seems to even further reduce the
liklihood of disruption.

In 1990 the Judicial Conference approved a three-year
pilot program with audio coverage and photographic coverage
of civil proceedings in selected trial and appellate courts.
The Conference declined to apply the program to criminal
proceedings -- because of the absolute ban of such
activities in Rule 53.
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In adopting the amendment the Committee was persuaded,
in part, by the fact that despite the wide, and almost
common, presence of cameras in court rooms there has not
been a long list of complaints or a parade of horrible
experiences. To the contrary, the Committee believed that
judicial decorum might be enhanced if the media is able to
observe, and record, the proceedings from a location outside 01,
the court room. The Committee also recognized that the
criminal justice system might be better understood, and
appreciated, if criminal proceedings are made readily p
avaiable to the public at large. See Richmond Newspapers,
Inc. v. Virginia, 448 U.S. 555, 573 (1980)(vital role of
print and electronic media are surrogates for the public
supports opening of courts to audio and camera coverage) lJ

r

LJ

-J
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MINUTES
of

THE ADVISORY COMMITTEE
L -->~N on

FEDERAL RULES OF CRIMINAL PROCEDURE

April 22 & 23, 1993
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal
Procedure met in Washington, D.C. on April 22 and 23, 1993.
These minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Hodges, Chair of the Committee, called the
meeting to order at 9:00 a.m. on Thursday, April 22, 1993 at
the Federal Judiciary Building in Washington, D.C. The
following persons were present for all or a part of the
Committee's meeting.

Hon. Wm. Terrell Hodges, Chair
Hon. Sam A. Crow
Hon. W. Eugene Davis
Hon. John F. Keenan
Hon. George M. Marovich

L Hon. Joseph H. Rodriguez
Hon. Harvey E. Schlesinger
Hon. D. Lowell Jensen
Prof. Stephenl A. Saltzburg
Mr. John Doar, Esq.
Mr. Tom Karas, Esq.
Ms. Rikki J. Klieman, Esq.
Mr. Edward Marek, Esq.
Mr. Roger Pauley, Jr., designate of Mr. John Keeney,

Acting Assistant Attorney General

Professor David A. Schlueter
Reporter

Also present at the meeting were Judge Robert Keeton
and Mr. Bill Wilson, chairman and member respectively of thef Standing Committee on Rules of Practice and Procedure; Mr.
Peter McCabe, Mr. David Adair, and Mr. John Rabiej of the
Administrative Office of the United States Courts.
Magistrate Judge Crigler was not able to attend.

I. INTRODUCTION AND COMMENTS

Judge Hodges welcomed the attendees and noted that
Judges Keenan and Schlesinger were attending their last
meeting and thanked them for their many years of faithful

-
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service to the Committee. He also introduced the new
members of the Committee: Judges Davis, Marovich, and
Rodriguez, and Ms. Klieman. X

II. HEARING ON PROPOSED AMENDXENTS

The Chair also noted that a number of Criminal Rules
had been published for public comment and that originally, a
hearing on those proposed amendments had been set for March
29th in San Francisco and May 6, 1993 in Washington. Due to
lack of witnesses, the San Francisco hearing had been V
cancelled. In order to consolidate travel, the May 6th
hearing had been moved forward to coincide with the
Committee's meeting.-The Committee heard testimony from two
witnesses: Mr. ThomasW. Hillier, Jr., a Federal Public
Defender from Seattle,,Washington and Hon. Frederick N.
Smalkin,1 from the, United States District Court in
Baltimore, Maryland. Mr. Hillier addressed the proposed
amendments to Rules 16,and 32 and Judge Smalkin addressed
the proposed amendments to Rule 32. 7

III. SPECIAL ORDER OF BUSINESS EL

As a special order of business the Chair recognized
four persons who had indicated an interest in testifying L2
about proposed amendments to Rule 16: Hon. Donald E.
O'Brien, Hon. William G. Young, Hon. John A. Jarvey, and
Professor Charles W. Ehrhardt. Each presented testimony to
the Committee on the need for an amendment to Rule 16 which
would either require the government to identify written
materials which directly name the defendant, or in the
alternative, require the government to make available to the L
defendant any existing index or cross referencing system or
program which would assist the defense in identifying
materials relating to the defendant. The witnesses offered L
the two options in language drafted by Professor Ehrhardt.
They pointed out that there is a compelling financial need n
to save defense counsel time in sorting through massive
amounts of materialin preparing for trial. In response to
questions from the Committee they recognized that the
government might have an interest in protecting its work C

product but that some"system should bel[ devised to expedite
criminal discovery, where time and!resources are becoming
more scarce.'

Judge Hodges thanked the witnesses for their insights
and indicated that in the due course of discussing possible

1. Due to scheduling conflicts, Judge Smalkin was not able
to appear before the Committee until the afternoon session C
on April 22.
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amendments to Rule 16, the proposal would again be
considered.

IV. APPROVAL OF MINUTES

Judge Crow moved that the minutes of the Committee's
October 1992 meeting in Seattle be approved. Mr. Karas
seconded the motion which carried unanimously.

tL V. CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by the Supreme Court
and Forwarded to Congress

The Reporter informed the Committee that the Supreme
Court was in the process of approving a number of proposedK amendments to the Criminal Rules and forwarding them to
Congress for action under the Rules Enabling Act. The Rulesr amended by the Court are as follows:

1. Rule 12.1, Production of Statements.
2. Rule 16(a), Discovery'of Experts.
3. Rule 26.2, Production of Statements.
4. Rule 26.3, Mistrial.
5. Rule 32(f), Production of Statements.
6. Rule 32.1, Production of Statements.
7. Rule 40, Commitment to Another District.
8. Rule 41, Search and Seizure.
9. Rule 46, Production of Statements.

L 10. Rule 8, Rules Governing S 2255 Proceedings.
11. Technical Amendments to other Rules.

r B. Rules Approved by the Standing Committee
and Circulated for Public Comment

on an Expedited Basis

L The Reporter informed the Committee that at its
December 1992 meeting the Standing Committee approved for

C11 public comment proposed amendments to Rules 32 and 40(d),L two amendments approved by the Committee at its Seattle
meeting in October 1992. In addition, the Standing
Committee authorized publicationland comment on two Rules it
had earlier approved: Rules 16(a)!(1)-(discovery of experts)
and Rule 29(b)(delayed rulings on motions for judgment of
acquittal). All four rules were approved for expedited
consideration;'the comment period'ended on April 15, 1993.
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1. Rule 16(a)(l(A)), Disclosure of Statements by
Organizational Defendants

Judge Hodges provided a brief background on the
proposed amendment to Rule 16 which would require the
government to disclose to the defense certain statements by
individuals associated with organizational defendants.

Mr. Karas moved that the proposed amendment be sent
forward to the Standing Committee with the recommendation
that it be approved. ,Mr. Marek seconded the motion.

Judge Hodges noted that several written comments had
been received on the proposed change and that he thought
that there was merit in recognizing in the rule and the
accompanying note the fact that ,the parties may disagree as
to whether a particular person was in a position to bind the
organizational defendant., Following comments by Judge
Marovich concerning that problemf Judge Keeton recommended
that the rule be changed slightlJ.y to require the government
to disclose the statements of persons "the government

contends" were in a, pos[ition to [bind the organizational
defendant. Judge Hodgejs in tur nksuggested appropriate
language for the note which would recognize that the defense
would not be required to stipulateor admit that a
particular individual was,, injp r;,,lposi to, bind the
defendant.

Judge Keenan movedthat the amending language be added
to the rule. JudgeRodrt$guez 1 ,s c1ndedthe motion which
carried by a vote oC110 to 0 wit't 1,one abstention. The main
motion to forward the; end tent 1'p l $theStanding Committee
carried by a vote of 10 to 0 with one abstention. r

2. Rul e i(b Ruling on
J~udgetOf Acuttal

The Reporter briefl yreviewed the background of the
proposed amendment to6 Re 29,(Ib)i and noted that one
commentator, Mr. Weiinbe( g, had Su4gested that the rule or
the note reflect that enlappel1~pf a delayed ruling of a
motion for judgment of, cquittallr the court is not free to
consider any evidencepsubmitted a atrer the motion was made at
trial. Following additional Obrle discussion during which
several members indicate that hathlposition was clear from
the wording of the rule tsel,, P hauley moved that the
rule be forwarded to, h Stanc ~gCmittee. Judge Crowr
seconded the motion which carried by vote of 10 to 0 with
two abstentions.
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3. Rule 32, Sentence and Judgment

The discussion of the amendments to Rule 32 began with
Judge Hodges giving a brief overview of the amendments and
listed ten issues the Committee should address in deciding
what, if any, further changes should be made to Rule 32.Mr. Pauley, Mr. Marek, and the Reporter suggested several
additional topics. Mr. Karas moved that the Committee
discuss the amendments. Following a second by Judge
Marovich, the Committee voted unanimously to discuss the
proposed amendments.

Turning first to the issue of timing of sentencing,r Judge Hodges noted that almost all of the approximately 30
individuals submitting written comments on the proposed
amendments questioned the wisdom of imposing a 70-daydeadline for sentencing. He indicated that one possible
solution would be-to retain the current language in Rule 32,
"without unnecessary delay," but to also retain from the
proposed, amended rule as published for comment specific
incremental deadlines for submission of the presentence

L report, etc. Mr. Pauley indicated that he had informally
polled United States Attorneys' offices and that some had
suggested including a specific deadline of 84, 90, or 91days. Judge Davis expressed general agreement with Judge
Hodges' concerns about a specific deadline and Judge Crow
questioned whether there was any need for a national rule
governing the timing of sentencing proceedings. Mr. Karas
ultimately moved that Rule 32(a)2 be revised to require
sentencing to take place without "'unnecessary dellay" but
that the participants'would belrequired to comply with theL. internal time limits for preparation of! the report, filling
of objections, etc.lb Judge Davis seconded the motion whichL carried by a unanimous vote.

Turning to6PRule 32(b)(4), Judge Hodges noted that
several commentators had questioned the proposed language
which indicated that the probation officer would "determine"L9 the appropriate sentencing classification for the defendant.
After brief discussion the Committee agreed that the Rule

C should require the probation officer to provide information
L concerning the classification which he or she "bellileves" to

be applicable toethe defendant.

RegardinglRule 32(b)(4)(E), Judge Hodges noted that
several commentators had questioned whether any reference
should be made 'Ilin the presentence report to the availability
of nonprison programs. The Committee generally agreed that

2. The references are to Rule 32 as it was published forFT public comment.
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the language should be changed and subsequently Judge Jensen
recommended that the rule be amended to read: "in
appropriate cases, information about the nature and extent
of nonprison-programs and resources available for the
defendant." The proposed language was approved by a
unanimous vote.

Judge Hodges indicated that a numberof commentators II
had focused on Rule 32(b) (6)(A) which addresses disclosure
and objections to the presentence report. Theyi'were split
on the issue of whether the probation officer's I

recommendation on sentence should be disclosed. As
published, the rule created a,,,presumption that the
recommendatlion sh~ould be ~tdisclosed, unless alocal rule
provided Qtherwise�. ,Mr.,iMarek briiefly relviewed the debate-
on this particular issue and fdultimately moved that the
language as published should be retained.- lMr. Pauley
seconded th~e mnotion whichparjriedunanimously.,

seconded 0 ,9an ! 11 ,i 41 lj 1

The, ComDhitt66e nexct Addressed 12l , 3(b) (6) (B) and the
wh ther C the; probatior ofr ficer ihou4 d be granted the

question td i - ' an ho~etendant to meet
autok i ~[ Iority~l I,!equre, 1 C nd
with him 1orn her.J ude odesi nte that s evera

commentators que Ied of gro tin that
rutho re . iteJ ude a fiic1 [1n cl, that4[ hje bel'leved the
lroal r i in the ul4hce Dat ot aut gt In response
to a'questton~1 Ms. KInn whtee Committee had
consiered~n~ [ ofH ing som o other than -

of te irbto~~ er nd al be~ dtid 'to Irbe the role
of at, ond' 91a he~~ Cn ~ tee I-in' his

~~~ o~~~~~~c aIge ~ role of theL
vi 7 .e~seih iwta

paro I9iIItoid~1e.~ It~a dl c~ s thatL

thtper ~ l~ f~t I i.io ffiser )z ha edge ta
I 01 1 . ~ ~ ~ IWils~~iij~ th e. c5~t~1 z, i"jr h that

d ~ ~ ~ ~ Hdes r l f r e0'1i fl
local ~ jj ru e' inf 1lthe rodl thuraidat thet

the ude ncom~h~�ef~ wOr'ire! r

ha eollo in 1 Chi
summar ed th tption1:

to meet. Th~ Committee vote 8 ; to a aen theaul toe
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read: ""the probation officer may meet with the defendant,
the defendant's counsel, and the attorney for the
Government, to discuss those objections."

With regard to Rule 32(b)(2), which entitles defense
counsel to be present at any interview between the probation
officer and the defendant, Judge Hodges informed the
Committee that a number of commentators expressed concern
about the ability of counsel to unreasonably delay
preparation of the presentence report. After a brief
discussion of the options available, the Committee voted
unanimously to change the language to read:'"On request, the
defendant's counsel is entitled to notice and a reasonable
opportunity to attend any interview of the defendant by a
probation officer in the course of a presentence
investigation." Mr. Pauley expressed concern, however,
about the definition of the word "interview" and suggested
that the Committee Note indicate that the Committee did not

L intendfor the rule to apply to every conversation between
the probation officer and the defendant. Mr. Marek
suggested that theissue should be left to the courts for
resolution Professor Saltzburg'moved that the Note'should
read'to thde effect that the word interview extends 'to anycommunication initiated by the probation officerwhere he or
she is seeking information to be used in the presentenceL investigation. He added that the burden should be oni the
defense counsel to respond promptly to notice of an intent
to interview the, defendant. Mr. Karas, seconded the motion

L which carried'by',a 9 to '4 vote'.

Following additional discussion about the respective
role's of' the probation officer, the defense counsel, and the
court in inrgthat counsel is given an opportunity to be
present, without undulydelaying the process, ProfessorF Saltzburg'moved that the words "upon request" be deleted

L from the rule. Mr. Marek'seconded the motion which failed
7 I ~~~~~~~~~, 'i

by'a'vtote of 3to.

Tur'ning to Rule '32(b)(6)(D), Judge Hodges noted that
the word "presentencing" should read "sentencing."

L Judge Hodges indicated that with regard to Rule
32(c)(l), at least one commentator questioned the choice of
language dealing with controverted matters which would notV be "taken into account or will not affect sentencing.", HeL noted that that the phrase "will not affect" was not in the
original Rule 32 andthe commentator expressed concern that
the new language would invite litigation. Judge HodgesL explained that due to overlapping rangesin the in the
sentencing guidelines, there might be situations in which a
controverted matter would not alter the sentence even if theL sentencing range is changed. Mr. Wilson commented that as
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published, a judge's statement that the controverted matter
will not be considered in any way, will avoid the
litigation. Mr. Adair agreed that there might be factual
disputes about a matter which would affectthe
classification but not the sentence, imposed.

Ultimately, a minor change was made in the wording of
the provision to read "the controverted matter will not be in
taken into account in, or will not affect, sentencing." The
Chair added that the Note should, include some reference to`
the change in wording.

Judge Hodges noted that some commentators had suggested
removing lang age in proposed 'Rule 32(c)(1) which indicates
that the court has'`discretion'to consider additional
evidence 6r testimony, language which exists in the current
rule.' Mr. Marek note that one commentator had indicated

S 1 1ih 'l w ' , lmo , "* i"it I t' I o a ' h! 1,1 b1lul III, 1 , F uIl~,y, '' 'Ill ,' I'1' '

that the'-granting o' f 'disr etion'e, mayi be i^'pS'ropoll enl b altjl~ HeC
notedtha theT caselaw, L'; Lstill"ed oisd a !nd ultimately

th~~~~~~~ae ndedoatd

moved th' the Commitee Note dinicate that
develdping capelaw~ ref lnig-the osvibilrdtyi that due process
'might 'e rithe rt to conser addiRulesn e E vi dence or no
test bly', andbt thatiu mighotbean the 0; discrtion not
to c Judge Marodd~iiipncrd"d

Iudb Kietdil njtld'i' potential ambiguity in th'
languag which apparently disti~n uishes between testimony
and eyidne and tt use of te~ ;word "1testimoxily" could be

H ill j I , , i I ,, , I [ 1

proble4,i. He npted that'counsel now arg`ue thait teyhv

a rIght ~6 rsn r estmn. Jug oesosrd
19eri I h Comttee tthat colt ~an~e o ndicate

that l J~~f F hias~" te evfene shod idicate
to L c'iirtat acl ~ ~ion~to e- 6 -ormine~!J 1h t 'it l K
the fo 1 .f1+h e eiha h c~ei rule
seems to have bro rsep under prooed (C1,the,
additiprnal evdne woul becnsidered totheexetha
it affected unesolv¶[o)~~os xelIta

The Reporter indicated that a number of the concerns
raised"'ii the distussion~' mightbe covered in the Committee L

an at ::the! ~has the discretion to

determine ~th foro~th eidnce 'to be received.~

After ohedd~i Ofal di.sussion, on the point, Mr. Doar
m edthat thd'~st~~o~ r te"b deIedfo

subdivision ~Satzbur seconde the motion
which ~!carjri'e laKI vome

-76-L



April 1993 Minutes
Advisory Committee on Criminal Rules

With regard to Rule 32(b)(6)(B), Judge Hodges noted a
suggestion raised in several written comments to the effect
that the probation officer, or counsel, should provide
copies of the original objections to the court. Mr. Marek
moved, and Professor Saltzburg seconded, a motion to amend
the Committee Note to indicate that nothing in the rule
prohibits the court from requiring the parties to file their
original objections or have them included as a part of the
addendum in the presentence report. The motion carried by a
unanimous vote.

Mr. Marek recommended that the Committee reconsider the
provisions in Rule 32(b)(5) regarding exclusion of certain
information. In particular, he expressed concern that such
information, although not included in the report, might

L nonetheless be relied upon by the court in assessing a
sentence. Following some preliminary discussion of the
issue, Mr. Marek moved that the language in Rule 32(c)(3) (A)

L be amended to require that any information excludedunder
(b)(5) be summarized in writing if the information will be
relied upon in sentencing. Mr. Karas seconded thie motion.

L Judge Keeton expressed opposition to the change to the
extent that it would require the court to prepare a written
summary and not have the option of doing so orally from the
bench. He suggested-,'that perhaps the language in,
subdivision (c)(3)(A) concerning a summary of excluded
information should be moved into Rule 32(6)(A). Mr. Marek
agreed, and changed his motion.

Judge Hodges suggested some language to accomplish the
intent of the motion which generated additional discussion.
Ms. Klieman expressed concern for even a summary of

L confidential information in the presentence report would be
problematic. The Reporter then offered alternative
language.

Professor Saltzburg expressed concern that the proposed
changes would be considered a major revision to the Rule as

I it was published for comment and questioned whether the
proposed languagemight encourage probation officers to err
on the side of including more confidential information.
Judge Keenan stated the current rule seems to work and that

LJ no changes were required. Judge Schlesinger indicated that
even assuming confidential information were disclosed,'it
would normally not make a major difference in the sentence.

Additional discussion focused on the practical problems
of transmission Iof the summary and appellate review of the
information. Ju dgeJensen suggested that the real issue was
whether the defense counsel would have enough time to review
the summary. Mr.'Marek agreed and believed that the bestL solution would rest in making provision for counsel to
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respond to whatever confidential information was relied upon
in sentencing. Mr. Marek restated his motion, with the
consent of Mr. Karas, to amend (c)(3)(A) to require a
written summary and to require the court to provide counsel
with a reasonable opportunity to comment on the summary.
That motion carried by a unanimous vote.

Mr. Pauley drew the Committee's attention to Rule
32(c) (5) concerning the court's advice' to the defendant,
regarding the right to appeal In particular he pointed out
earlierlanguage in the 1974 Advisory Committee Notes which
indicated, that advising a'defendant of the right to appeal i9
after he had pleaded guilty might be confusing. He moved
that the rule be amended,, to ref lect th' differences which' ILIexist in!,the defendanti's right to"appeal in a contested case
and in a case where lthe defendapt has entered a guiJty plea.
Judge!D aiis seconded I the motionn hich passed with a''",
unanimous vore ,

'Mr.l Kara's moveolthat llRule 32,' ii'as amended, be forwarded
to the[lr[5taiding Com'itte.' Judge Keenan seconded the motion m

which p!ssed' unanimously. '[

4. Rule 40(d), Conditional Release of Probationer

Judge Hodges informed the Committee that no written
comments had been received on the proposed amendment to Rule
40(d). Mr. Karas moved that the rule be forwarded to the
Standing, Committee and Judge Rodriguez zseonded the motion.
It passed with a unanimous vote. 1 m

C. Other CriminallProcedure Rules
Under Consideration by the Committee C

1. Rule 5: Proposal to Exempt
UPAP Arrestees from Rule C

The Chair briefed the Committee on the background of
proposed amendments to Rule 5 andlinformed them that at the
Seattle meeting in October 1993, he had appointed a
subcommittee composed of Judge Jensen (Chair), Judge
Schlesinger, Magistrate-Judge Crigler, Mr. Karas, and Mr.
Pauley to study the proposals. Judge Jensen indicated that
his subcommittee had attempted to obtain as much information
as possible concerning what actually happens when a person
charged with the offense Unlawful' Flightto Avoid
Prosecution (UFAP) is arrested by federal authorities.
Under Rule 5, such persons are t be presented to a
magistrate even if prosecution for the offense is not
contemplated. '
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Mr. Pauley moved that Rule 5 be amended to provide that
persons arrested for violating 18 U.S.C. S 1073 (UFAP) may
be turned over to appropriate state or local authorities
provided that the Government promptly moves, in the district
in which the warrant was issued, to dismiss the complaint.
Professor Saltzburg seconded the motion.

Judge Jensen indicated that he favored the motion but
Mr. Karas spoke against the proposal noting that a person
charged with UFAP might be placed in custody indefinitely
without the benefit of appearing before a magistrate. Mr.
Pauley expressed the view that the federal system should not
provide a backstop for state criminal justice problems or
procedures. And Mr. Marek responded that the federal system
is involved if a UFAP charge has been filed. The Committee
ultimately voted 11 to 2 to make the proposed changes and
forward them to the Standing Committee with a recommendation
to publish the amended rule for comment by the bench and
bar.

2. Rules 10 and 43: In Absentia Appearances

Judge Hodges provided a brief background to the
proposal to permit use of video technology to arraign
defendants, not present in court. He noted that at the
Committee's Seattle meeting he had appointed a subcommittee
composed of'Judge Keenan (Chair), Judge Crow, Mr. Doar, Mr.
Marek, and Professor Saltzburg to study the issue and report
back to the Committee. Judge Keenan indicated that the
subcommittee had studied the issue and believed that theL Rules should be amended. He then moved that Rules 10 and 43
be changed to permit use of'teleconferencing technology
where the defendant waives the right to be physicallyLt present in court. Mr. Doar seconded the motion.

Mr. McCabe of the Administrative Office, informed theL Committee that at its Spring 1993 meeting, the Judicial
Conference had approved a pilot teleconferencing program inthe Eastern District of North Carolina for competency
hearings where the defendant is not present in court. JudgeL Davis questioned whether a defendant would really be waiving
the right to be present and Judge Keenan indicated that the
waiver provision was a major compromise within the
subcommittee's consideration of the issue.' '

Mr. Karas opposed the rule changes, stating that he
viewed the amendments'as one more step down' the slippery

L slope. He noted that the waivers will comekfrom those
defendants with appointed counsel and that Arizona had
scrapped a similar program of video arraignments. -Mr. Marek
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also opposed the amendments. He was concerned that there
would be inevitable questions whether the defendant actually
waived appearance in court, adding that defendants often do
not fully grasp the significance of initial appearances. He 7
joined Mr. Karas in questioning the wisdom of starting down
the path of video teleconferencing. ,

Judge Marovich indicated that the amendment sends the Ti
message that arraignments are not that important and Mr.
Wilsonquestioned the practical problems of defense counsel
effectively communicating with a client who may not be
present in court with counsel.

After some additionaldiscussion theloriginal motion
was withdrawn and-replaced with a motion to forward the p
proposed amendment without provision forwaiver.

Mr. Marek expressedgreater ,concern for the new
proposal and Professor Saltzburg indicated that the proposal
would squeeze the humanity out of the justice system. He F

noted that there was something fundamental about bringing
defendantstforward and putting them befpre a&ijudge.
Concerning the waiver provision, he stated that that issue
could be lddressed in the Cbommittee Note. Additional
comments iiby Judge Hodges jMr.,Marek, and Mr. Wilson focused
on the~problrems of I-ouxlsel being pres.entwith-the defendant.
Judge CVw commented 1Ithat, hpre might ibe a problem with the

definit ion of arraignmentl whIich iscpvered infRule 10. But
Rul:e~,I4!3j ,migt not 11 iJe.imdll .Judge M4arovich indicated
that i4f teleconferening tere limt4ed ttp only 1arraignments,
it mightlnt be als oD b onable ' 1'

,Judge I Keenan in icdaediii',thatciperhaps the bestlway to
proceedwilwtuld be to tre t I I Osepaate'ly andlgo forward
with that rule, alonei, I|ivte a d whethaer to aIeqnrd Rule 10 L
without a waiver proylsion, the motion failed by a vote of 6
to 7. Judgel Keenonqll thererafter moved that :Rule, i11O be amended
to permitso j#ideo, tt6ie e ff inng if th6ldefendait waived

person ~al peime r Saltzbiirg seconded the

motion q ' Id byavoe, o' 10 to 3.

Turni ng R to Rlei43 ,Judge Jensenlnoted that the issue

of waiverl would al.sop be a point in any change to the
rule. -i.Mre xres99cen tht ay Unse;L whor

recommene 4 ht i f Waiye p r onal ap earance might
be guilty of neff civ sIstaeof counsel.'

Judge I~,enan mye tha ue4 eamended to permit
telecoJnfuerengifgl f p rialF 4 sessions if the defendant
waives personikalt a rnce. iJudge Crow secorpded the motion
which carried ~by~a 83 -abtention.
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3. Appointment of Subcommittee to Consider Problems
Associated with Proposals to Amend Rules

Judge Hodges noted the problems often associated with
unsuccessful proposals to amend rules. He queried what
response, if any, the Committee should give to individuals
or groups who request permission to appear personally before
the Committee to propose rule changes or to address the
Committee before it votes on a particular amendment. He
-appointed a subcommittee consisting of Judge Crow (Chair),
Judge Jensen, Mr. Marek, Ms. Klieman, and Mr. Pauley to
consider the issue and whether the Committee should adopt
any policies or standard procedures for dealing with thoseL. issues. Later in the meeting, at the suggestion of Mr.
Pauley, Judge Hodges asked the subcommittee to consider the
issue of whether a particular proposal should be considered7 indefinitely tabled if it is rejected by the Committee.

4. Rule 12: Proposal to Amend Rule to Require Defense
L to Raise Entrapment Defense as Motion,

Judge Hodges indicated that Judge M. Real had proposed
that Rule 12 be amended to require defendants to raise the
entrapment defense as a pretrial motion and drew the
Committee's attention to materials in the agenda book
supporting that proposal. No motion was made regarding the
proposal.

5. Rule 16: Proposal to Require Government
Disclosure of Witnesses

r-
The Chair indicated that at its October 1992 meetingL the Committee had indicated an interest in revisiting

possible amendments to Rule 16 which would require the
government to disclose its witnesses to the defense. Mr.L Wilson and Professor Saltzburg had agreed to draft a
possible amendment, and had done so. But he added that
'Attorney General Reno had sent a letter to the Committee
asking it to defer consideration of that amendment until she
had a chance to review it.

Judge Schlesinger then moved to defer consideration of
the amendment. Judge Keenan seconded the motion.

FT Judge Keenan indicated that it would be important to
respect the request of the new Attorney General and give the
Department of Justice an opportunity to consider more fully
the proposed amendment.- Judge Hodges indicated that there

L has been almost continuous consideration of amendments to
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Rule 16 and that the heart of that rule rested in the
proposal from Mr. Wilson and Professor Saltzburg.

Mr. Wilson acknowledged the request of the Attorney 7
General but was concerned about continued delays in
addressing what is a vital issue in fedderal'criminal
discovery. ProfessorSaltzburg acknowledged that the issue
raised political questions"and that if the"Committee did not L
defer it might be viewed as'a snub'to the Attorney General.
He suggested a middle ground --'the Committee could defer
the matter but continue to pursue the amendment. Mr. Pauley
indicated that after reviewing the proposal, the Attorney
General might be in a position to suggest an alternative
solution or amendment.

Following additional brief discussion of possible
solutions, the Committ'ee' vote "unanimo'usly to defer the
proposed amdendment to Rule16 until its next meeting.

There was also a brief discussion about the proposal
from Judge'O'Brien that Rule 16 be amended to require the P
government to identify the materials implicating the
defendant. Several members expressed concern about the
process of reconsidering proposals which had already been
rejected; this proposal in'particular had' been considered
and rejected by the Committee at is October 1993 meeting.
Judge Hodges recommended that the subcommittee on procedures
consider ;the issue. Any further action on Judge+O'Brien's
proposal was deferred.

6. Rule 24(b): Proposal to Reduce Number l
of Peremptory Challenges

The Chair pointed out a proposal from several L..
individuals that the Committee consider amending Rule 24 to
reduce or equalize peremptory challenges -- in an effort to
reduce court costs. He provided background information on a
the Committee's past attempts to amend Rule 24(b) to
equalize'the number of peremptory challenges and observed
that perhaps Congressional interest in the matter might spur 7
the Committee to reconsider that issue. No motion was made V
to amend Rule 24.

7. Rule 43: Proposal to Permit
In Absentia Sentencing

The Reporter provided a brief introduction to the
Department of Justice's proposal'to amend Rule 43 to permit
in absentia sentencing. Mr. Pauley moved that Rule 43 be so
amended and Judge Davis seconded that motion.
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Ld.@ Mr. Pauley provided additional background information
and reasons for the amendment. He pointed out that caselaw
recognizes that the government can be prejudiced by the
absence of a defendant. Judge Hodges questioned what wouldL happen to the right of appeal if the defendant was sentenced
in absentia. Judge Marovich indicated that it is a matter
of waiver. He noted that in Illinois there is considerable

_ caselaw indicating that if the defendant leaves after being
admonished about the consequences of doing so, he or she has
waived whatever right they had to be present or to appeal.

Professor Saltzburg opposed the motion noting that
trial judges might wish to wait to hear the defendant's
reasons for not being present. He added that there did not
appear to be any real data or evidence suggesting that there
is need for the changing the rule. Judge-Hodges observed
that a presentence report could be prepared even if the
defendant were absent and thus, preserve some of the evidence
for later use. Judge Marovich stated that defendant's
should not 'be, permitted to, create a gridlock on the system
by not showing up for sentencing. Mr. Pauley, -added that
there has been an increase of "fugitivity" and that, it seems
anomalous that the entire trial could proceed without the
defendant being present but that sentencing could not take
place in the same cir'Cumstances. c o

Judge lKeeton expressed agreement with Judge Marovich's
views and the';problems, of wasting judi ial resources by
having to waitffor the defendant's return. Mr. Pauley
indicated that amending the rule would not require the courtto, sentence in absenti~a; it would simply permit the court to
do so. Professor Saltlzburg questioned whether the
percentage of "fugitivity" had actually decreased in light
of the increase in the number of cases. Judge Keenan

L questioned thepotential impact on Rule 35 motions. Mr.
Marek stated that once sentence is imposed, there is no way
to correct it and Judge Hodges indicated that if the

L defendant's absence W invo untary, the sentence would
probably be, ,1vdid.l Headded lthat sentencing in absentia
would permit :orders o restiL utipn for Ivictims, a view
shared by Jodge Jensh

Judge Hodges questioned whether a guilty plea would be
consideredpart oftheitrial and Mr. Pauley indicated that
it would be. Mr. Marek expressed concern with that view and
stated that the rule should be limited to those trials where
the defendant has entered a not guilty plea; he questioned
the constitutionality of a rule permitting in absentia
sentencing after a guilty plea. Judge Marovich suggested
that perhaps the rule should include a provision requiringthe defendant to be admonished of the risk'of flight before
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sentencing. Judge Hodges and Mr. Marek raised the question 7
of whether the change would violate the Sixth Amendment and

Mr. Pauley responded that the amendment assumed that counsel

would be present. Only the defendant's presence would be 7
waived.

Ultimately, the Committee voted in favor of the

proposed amendment to Rule 43 by a margin of 7 to 5. C

Later in the meeting,'Mr. Pauley moved that the word

''corporation"' ini'Rule 43(c) should be changed to the word-S

"organization' as defined in 18 U.S.C. S 18. Judge Davis

seconded the motion wh ich carried by a unanimous vote.

'8. Rule '53: Peim tting Caieras in the Courtroom

Judge Hodges pr vided' abrief background on the

proposal' to permit the broadcasting of criminal trials. Mr. I
McCabe nf ormedithe bCo mlttee that the Judicial Conference
had approve da pilot program for civiltrIals; five courts
had been authorized tio permit'6a]neras in the courtroom where
the tiljdefelt tat Iit, 'wash appropriaite to do so. The
program oul evenat bly be evaluated by the CFonference.-.

Judge avis nted, that the# seemed to'be' a'n abse'nce of14 ls l jlp r, jj~rij, ;t lil il llF 1, F lilr [ 1 b 'I[ il "l 1 -1111:i , 41 1

"horror stories" coming from J test6 programllna d Ms.

temnd "not a~>ro amend~ n h I[ IIwatchI
Kliemn spoe infvo oamnIng Rule 53 to permit

broadcatist 'E i ~i icated [1 herg expCril nc' cameras 0

in the [courotrom 'teridd Ito ver one hohestJ' he media

that the dk- W n er 1 It a ~serves as an
asset tI Itt , -tr'- t sti e. r.observed

that the 09ops" ed ~nahc lefit dF& oteJdc

Conf erdnce' prbprit Igu idelin s.

Mr.haue uod ithlt Rul& bmhddbydeleting

the referep ice 0o t in ti r rutle. Jude Davis
secondeditrii pt!on #rch cali "b F[vot Of ~ 2, to 1. 7

JudgellSdhledsine d FFl a~ (lned to

Juidge'dO i 9y o n Professor
Saltzburg secoddhemtnwic

D4 Rules and Projects Pending Before the Standing
F Committee and the J cial Conference

A. Rule 57: Proposed 6edments Concerning
' p1ll F ,. .. ' 'I ' 'Local ies "' '

The Reporter Xndicated, asia matter of information,
that the Standing Committee was[~l D rrently considering
standardized langua4e for amenaK !g th& varibus ;Frprocedural
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rules concerning promulgation of local rules. In the case
of the criminal rules, the amendment would be effective for
Rule 57.

2. Rule 59: Proposed Amendments Concerning
Technical Amendments

L ~~~The Reporter also informed the committee of pending
amendments to Rule 59 which would authorize the Judicial
Conference to make technical changes to the rules withoutF ~~the necessity of going through the entire rule-making
process.

3. Admission of United States Attorneys
Under Local Rules

Judge Hodges informed the Committee of a concern raised
by then Attorney General Barr in a letter to Chief Justice
Rehnquist concerning the question of whether the Courts of
Appeals and the District Courts have the authority to
require United States Attorneys to join their bars. Judge
Keeton indicated that the Standing Committee was interested7 in hearing the views of the various advisory committees on
that issue. He recognized that there is no "rule" in any of
the procedural rules addressing the point; admission
requirements are left to the local courts. Judge Hodges
questioned whether, as Attorney General pointed out, the
local admission requirements might conflict with statutory
provisions governing the authority of the Attorney General

L to assign attorneys to represent the United States.

r1 Judge Keeton added that it would be helpful to hear the
views of the Department of Justice as to whether it believed
the answer rested in promulgation of a rule, and if so, the
extent of the rule. He noted that the present view is that
the Judicial Conference does not have the authority to
promulgate a rule governing bar admissions and he questioned
who would have the authority. Mr. Pauleyreminded that the
Attorney General's letter noted that the problem of bar
admissions existed in both the appellate and trial courts
and disagreed that the best course would be to send the
issue back to the Department of Justice.

Judge Hodges indicated that he would be inclined to
write a letter to the Standing Committee indicating that the
Committee had considered the issue and determined that the
issue of bar admission did not appear in the criminal rules
and that although the Committee had doubts about the
appropriateness of such a rule it would be receptive to
specific proposals for addressing the problem.
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4. Filing by Facsimile

Mr. Rabiej informed the Committee that the Judicial
Conference was considering the issue of promulgating
guidelines for implementation of facsimile filing of
documents. He added that issue was still pending and that
there appeared to be no urgency for the Committee to address
possible amendments to the Criminal Rules.

5. Renumbering and Integration of Rules

As a point of information, the Reporter pointed out
that the Standing Committee had been, and would be,
considering proposals to integrate all of the appellate,
civil, and criminal rules of procedure rules into one
unified numbering system. He noted that to date, no
specific action had been taken on that proposal other than
to chart out how the new system might work.

VI. RULES OF EVIDENCE UNDER CONSIDERATION

The Reporter informed the Committee that the Chief
Justice had appointed an Evidence Advisory Committee and
that it would handling any amendments to Federal Rule of
Evidence 412, which had been approved by the Committee at
its October 1992 meeting and published for comment. He
added that Professor Sa~ltzburg had been designated as the
Committee's liaison to the new Evidence Committee.

VII. MISCELLANEOUS AND DESIGNATION
OF TIME AND PLACE OF NEXT MEETING

After a brief discussion about possible meeting dates
and places, the Committee voted unanimously to hold its next
meeting in San Diego, California on October 11 and 12, 1993.

The meeting adjourned at,1l:15 a.m.. on Friday, April
23, 1993.
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L Rule 412. Admisibility of-Victim's Sexual Bghavior or Alleged

Sexual Pred ispoziti~n

1 (a) Eyide-2=eerallv Inadmissible. Evidence of the

2 following types is not admissible in any civil or criminal

3 proceeding involving alleged sexual misconduct except as provided

+ 4 in subdivisions (b) and (c):

5 Cl) evidence that, or offered to prove that, any

L 6 alleged victim engaged in other sexual behavior; and

E 7 (2) evidence of, or offered to prove, any alleged

8 victim's sexual predisposition.
_

9 (b) Exceptioni.
L.

10 (1) In a criminal case, proof of the following

L 11 types is admissible, if otherwise admissible under these

12 rules:

13 (A) evidence of specific instances of sexual

14 behavior by the alleged victim offered to prove that

15 another person was the source of semen, injury, or
I .

L 16 other physical evidence;

17 (B) evidence of specific instances of sexual

L 18 behavior by the alleged victim with respect to the

r 19 person accused of the sexual misconduct offered to

20 prove consent; and

L 21 (C) evidence the exclusion of which would violate
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

22 the constitutional rights of the defendant.

L 23 (2) In civil cases, evidence of, or offered to prove,

24 sexual behavior or alleged sexual predisposition of any

May 24, 1993
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25 alleged victim is admissible if it is otherwise admissible

26 under these rules, and if its probative value substantially L

27 outweighs the danger of harm to any victim and of unfair

28 prejudice to any party. Proof may be made by evidence of

29 reputation or evidence in the form of an opinion only if 7
30 reputation has been placed in controversy by the alleged

31 victim.

32 (c) Procedure to Determine Admissibility.

33 A party offering evidence under subdivision (b) of this

34 rule must make a motion for admission, specifically describing -

35 the evidence and stating the purposes for which it is offered. K
36 The motion must be served upon the alleged victim and the parties

37 and must be filed no later than 14 days before trial unless the

38 court directs an earlier filing or, permits a later filing, L
39 including during trial, for good cause shown. The motion, all

40 related papers, and the record of any hearing must be and remain

41 under seal unless otherwise ordered by the court. Before

42 admitting such evidence, the court must hold a hearing in camera K
43 and afford the alleged victim as well as the parties the right to 7
44 be present and an opportunity to be heard.

LJ
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L XBRU? 412. IDICSIBILITY S Orpswas Obsomp VL3TAIM Op VICTXZMs

PAST XSXUIL BZ3AVIOI OR ALLEGED sEx L p,21 tpPQ5ITIoN

(a) Evidence Generally linadmissible. Netswitastand&V on'L~~~~~~~~~~~~~~~~~~~~~~~~~~
2 other prcyisi" or 1aw a -v2ial Gmawa a a c a person is

L &ca:-usd of un-Roffens wa3*r eha-ter 19OA of title 10, United

4 Ctates Gee- rei- Or opinion evidence of t' b-paot--ooua1

5 hbchxm-Am v afti 41leqd *ie%4fti of- Bosch- :Ffcnsc-8o t aidmissiblc.

6 Fyidence of the following types is not admissible in any civil or

7 criminal proceedia involving alleged sexual misconduct exceot as

L 8 Rrovidevdida sedIvisions (b) and Lc-i

L ~~~(1) eRvidence that-or offered-to prove that,_My alleg~ed9 b__=
10 victim engaced in other behavior; and

11 a) evidence if 5 o r of )trove. ny ailleed victim's
L

12 sexual gredisEosition.

13 (b) Exceptions, N preisleu of law,

1.4 in a ewiminra! c- i wIeh a person iS -oeueed of a fes

is unadr eh~n*tcr-o4QQA ~-t--title l8, United States GCd OwidAP-me f a

16 -Vietimts past's --~i~view cther than pu.-i er Sawepi%&ion

17 evidene- iasc rtammis,- c~r~h e%-iden-e other- theum* 1e

19 LU£1 In ia rimiinal cage, proof of the f-0ll3OWina tVIDeS i

20 artissib i Ike admissible under these rules:

21 (1armi 'Sdinaorne wits Suboi.-isieftz (e ()-

L22 (0) (Z2) anI-ic 06"Otitutionally reepirel te be :Eittedf OLr

23 (2) admitted in casee~ncce with oiubdi. i~ (c

24~ ~~~~~ ',v:' de| ,a,-

L
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25 (A) iae4 evidence of _mcifIc-instances of sexual

26 behavior by the alleaed victim with pelrsonswther than

27 thecseuc, offered tt trove ay -

28 ' ,,U,_

29 repcasto tie thc oheuEgo vic - __ fot T
30 the source of semen, er injuryt-. or other physical

31 evidence',* Gr

32 (B3) pas evidence of sirecific instances of sexual

33 behavior by the alleaed vi mwith resnect to the

34 &aeesjoe person accused of the sexualMisconduct aind is 7
35 offered by the 1.aC 3ed upon tha isu4 of -hztbcr the

36 o d oim'conted to the daial bvior to with r
37 respect tz which sUeh-ff-o: - to prove

38 consent: And '

39 MLC eyidence the exclusion of which would violate

40 the constitutional riahts of the defendant. F
41 (2Ltn civil c evidence of, or offered to rove sexual 7
42 behavior orhalsaldsexl predisposition of any alleged victim

43 is adm-issbLe if .it is otherwise admissible under these rues,.

44 and if its probative value substantially outweighc the danger of

45 harm to any victim And of unfair preiudice to any paty. Proof L
46 may be made by evidence o`rxeputation or evidence in the form of

47 an ojpini oilky if reputation has bOn plaed inl cOtre b L
48 the alleged victim.'

49 jf). rocedure to Determine Admissibility.

50 l I t n
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51 ehptev109A ft~e1.9 United Ct&bes "dod intdond tef~fe

53 q!&-se vitim'- past wSuatt-!behaviovy the ae~e sha1r. make -a

34 wvibt~ mitoet " much eV' 4*1e not later ohan fifteen Oa",,

r- before tbe date oft whiskht trh1iain--wh!69 smett evidonse -ist

56 be offered -is d i eptb that the sourt *a a11o

l~~~~~~~~~

57 the nctlo" % be a la~ter dae !irteudipg d""!ifty ial, if

58 the seurt- 2-etmine elther atheei:.zino newly disoovored

59 and sould met have been obtained earlieet-through the-cerie~s of

60 due dili~weme ev thot the i-.ue tc whizh euch vi~dencic Laelatoe

L.61 has %l arisom i% thei ease Any iaotla% va&" under -this

62 awartaoph- shall -Acrz an-all other pastaie; andI an t'e alleged
L viet4m-

L 64 (2- 1he mati deseried in paragraph (1) shall ba

65 fteeewp~nic' by. a 'ritten etf" of- pwoof. f the eurt

66 that the of fer of proof senbo-im o eideae desoribed n

67 au~bdiv4asien (b-), the evert soha2l or~er a hearing in ohambersit

68 detemrle~o if 9 t-viee &a admissible. At -ouoh heiring the

69 partieo-may ea!! witmesses, inelvding tibe al-leged vietka, a~

70 ovffer rajeovant e-i~eecme. sadvso (b) of riule

E71. 104, if-th eelz:aa of- the av-idernce whish the acciuscd -sook te

72 of ter in the tr~ial depenids u~pon the cr~i*9:1ifent of a oonition of

73 feet, theocert, at -t-- --:ring in-z er-s at __ .u _ t

74 hea~ring in ehanbrs 9"ehdulied for such purtnse, shall acoapt

75 evilene on theicu et Whether sueh ecidltien of fto-40

76 ftlu1fillp an oal d-btomine sesh 4astl.
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77 +3)-- h ~ Oak- sietruines on~ the basis of the hea~r"!PR ig ide Oh
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81 am!! be admissib! t dfl Ihi isAMIl to- the 03tenat anado. ms by
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83 re5Feot to wahith T allie;4 vietim wa,' be sn~fifte4 or I
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es A party-of ferirg evidence under subdivision tb.-of this rule

86 must make a motion tor admission,~ specifically describina the

87 evidCge and statins the iurngsef for which it is offered. The K
88 motionmust be serveg uonth allecred victim and the parties and 7

89 must be filed no later than 14 days before trial unies-s-the court

90 directs an ea-rlier filing or, eM its a lIater filing. irncludingK

91 ggring trial, for a2od cause shmwn. The motion, all related

92 papems. and thea record of any hearijna must be and remain under

93 seal. unless othearwise or-dared by th~e court. Before agaitinlg

94 such -evidence. the court must hold a hearing in camera and affordK

95 the alleged victim i&s well as the parties the right to be 'presentF
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is i COMMITTEE NOTE

I Rule 412 has been revised to diminish some of the confusion
2 engendered by the original rule and to expand the protection

3 afforded alleged victims of sexual misconduct. Rule 412 applies

4 to both civil and criminal proceedings. The rule aims to

5 safeguard the alleged victim against the invasion of privacy,

i! 6 potentialpebarrassment and sexual stereotyping that is

r 7 associated with public disclosure of intimate sexual details and

8 the infusion of sexual innuendo into the factfinding process. By

Li 9 affording victims protection in most instances, the rule also
10 encourages victims of sexual misconduct to institute and to

,11 participate in legal proceedings against alleged offenders.

12 Rule 412 seeks to achieve these objectives by barring

13 evidence relating to the alleged victim's sexual behavior or
E 14 alleged sexual predisposition, whether offered as substantive

15 evidence or for impeachment, except in designated cirouzstances

16 in which the probative value of the evidence significantly

17 outweighs possible harm to the witness. The rule further

L Is regulates the form of proof, the inferences that may be drawn,

19 and the procedural protections that apply when evidence is
20 proffered pursuant to the specified exceptions.

21 The revised rule applies in all cases involving sexual

22 misconduct in which there is evidence that someone was a victim,

23 without regard to whether the alleged victim or person accused is
24 a party to the litigation. Rule 412 extends to "pattern"

L 25 witnesses in both criminal and civil cases whose testimony about
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26 other instances of sexual misconduct by the person accused is

27 relevant and otherwise admissible. when the case does not involve

28 alleged sexual misconduct, evidence relating to a third-party

29 witness' alleged sexual activities is not within the ambit of

30 Rule 412 * The witness will, however, be protected by other rules

31 such as Rules 404 and 608, as well as Rule 403.

32 The terminology "alleged victim" is used because there will

33 frequently be'a factual dispute as to whether sexual misconduct

34 occurred, and not to connote any requirement that the misconduct

35 be alleged in the pleadings. Rule 412 does not, however, apply

36 unless the person against whom the evidence is offered can

37 reasonably be characterized as a "'victim of alleged sexual

38 misconduct." When this is not the case, as for instance in a

39 defamation action involving statements concerning sexual

40 misconduct in which the evidence is offered to show that the

41 alleged defamatory statements were true or did not damage the

42 plaintiff's reputation, neither Rule 404 nor this Rule will

43 operate to bar the bvidence; Rules 401 and 403 will continue to L,
44 control. Rule 412 will, however, apply in a Title VII action in

45 which the plaintiff has alleged sexual harassment.

46 The reference to a person "accused" is also used in a non-

47 technical sense. There is no requirement that there be a criminal

48 charge pending against the person or even that the misconduct

49 would constitute aicriminal offense. Evidence offered to prove

50 allegedly false prior claims by the victim can raise troublesome

51 issues as to whether the prior claim was in fact "false" as r

2

[CI
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52 compared to "unsubstantiated" or "withdrawn," and whether the

53 circumstances of thle earlier charges are probative with regard to

54 the present complaiht. Because eviden::e of false claims does not
, S5 onits face constitute evidence barred byRue42anbcus55 on eV:::: ; : :~~ db Rule 412, and because

56 the court Vrill often have to determine whether tche evridencae

L 57 proves something moire than mere propensity in ruling on

E 58 adiissibility, the" claims fall -more appropriately within the

59 framework of Rule 4104 than Rule 412.

60 subdivisioN (a). As amended, Rule 412 bars evidence ofL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
61 offered to prove the victim's sexual behavior and alleged sexual

62 predisposition. Evidence, which might otherwise be admissible

63 under Rules 402, 4Q4(b), 405, 607, 608, 609, or some other

64 evidence rule, must be excluded if Rrule 412 so requires. The

65 word "other" is used to suggest some flexibility in admitting

66 evidence t1intrinsic" to the alleged sexual misconduct. =.

67 committee Note to 1991 amendment to Rule 404(b).

68 Past sexual behavior connotes all activities that involve

69 actual physical conduct, i.e. sexual intercourse and sexual

70 contact, or that imply sexual intercourse or sexual contact. $#,
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

71 e.g., United States v. Galloway, 937 F.2d 542 (loth Cir. 1991),

7 72 cert. denied, 113 6.Ct. 418 (1992) (use of contraceptives

73 inadmissible sinceiuse implies sexual activity); i Sats v.

L 74 OnQ Father, 702 F.'2d 736 (8th Cir. 1983) (birth of an

E 75 illegitimate child inadmissible); state v. Carmichael, 727 P.2d

L 76 918, 925 (Ran. 1980) (evidence of venereal disease inadmissible).

77 In addition, the word "behavior" should be construed to include

3

LI
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78 activities of the mind, such as fantasies or dreams. U Charles

79 A. Wright & Kennethn A. Graham, Jr., Federal Practice and

so Procedure, i5384 at p. 548 (1980) ("While there may be some doubt

81 under statutes thati require 'conduct,' it would seem that the

82 language of Rule 412 is broad enough to encompass the behavior of ER
83 the mind."). | I

84 The rule has been amended to also exclude all other evidence

85 relating to an alleged victim of sexual misconduct that is

86 offered to prove or to imply a sexual predisposition. This.

87 amendment is designed to exclude evidence that does not directly

88 refer to sexual activities or thoughts but that the proponent

89 believes may have a sexual connotation for the factfinder. ER
90 Admission of such evidence would contravene Rule 412's objectives [
91 of shielding the alleged victim from potential embarrassment and

92 safeguarding the victim against stereotypical thinking.
Li

93 Consequently, unless the (b)(2) exception is satisfied, evidence

94 such as that relating to the alleged victim's mode of dress,

95 speech, or life style will not be admissible.

96 The amendment eliminates the confusing introductory phrase,

97 ("(n)otwithstanding any other provision of law"); the limitation 7
98 of the rule to "a criminal case in which a person is accused of

99 an offense under chapter 109A of title 18, United States Code;" C

100 and the absolute statement that "reputation or opinion evidence

101 of the past sexual behavior of an alleged victim of such offense L

102 is not admissible.", The Committee believes that these

103 eliminations will promote clarity without reducing unnecessarily

4 [



104 the protection afforded to alleged victims.

L,105 the introdtory phrase in subdivision (a) was deleted

p^-10,6 because it lacked clarity and contained no explicit reference to

L 1 07 the other provisions of law that were intended to be overridden.

7108 The reason for extending the rule to all criminal cases is

109 obvious. If a defendant is charged with kidnappings and evidence

I 110 is offered, either to prove motive or as background, that the

ll defendant sexually assaulted the victim, the need to protect the

"112 victim is as great as it would be in a prosecution for sexual

113 assault. The strong social policy of protecting a victim's

114 privacy and encouraging victims to cove forward to report

r 115 criminal acts is not confined to cases that involve a charge of

116 sexual assault. Although a court might well exclude sexual

L 117 history evidence under Rule 403 in a kidnapping or similar case,

118 the Advisory Committee believes that Rule 412 should be extended

i 119 so that it explicitly covers all criminal cases in which a claim

r 120 is made that a person is the victim of sexual misconduct.

121 The reason for extending Rule 412 to civil cases is equally

122 obvious. The need to protect alleged victims against invasions

123 of privacy, potential embarrassment, and unwarranted sexual

lJ 124 stereotyping, and the wish to encourage victims to come forward

r 125 when they have been sexually molested do not disappear because

126 the context has shifted from a criminal prosecution to a claim

L 127 for damages or injunctive relief. There is a strong social policy

12B in not only punishing those who engage in sexual misconduct, but

1.29 in also providing relief to the victim. Thus, Rule 412 applies
L

5
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130 in any civil case in which a person claims to be the victim of

131 sexual miscoonduct", such as actions for sexual battery or sexual

132 harassment ;o.

133 The conditional clause, "except as provided in subdivisions

134 (b) and (c)" is intended!to make clear that evidence of the types

135 described in subdivision (a) is admissible only under the

136 strictures of those sections. Subdivision (b) notes that the

137 exceptions only apply if the evidence is otherwise admissible

138 under other rules of evidence. For example, in determining

139 admissibility, the court must consider Rules 402 and 403, and

140 perhaps other Rules such as Rules 404 and 405. In addition, the U

141 evidence must satisfy the procedural requirements for

142 admissibility contained in subdivision (c).

143 Subdivision (b). Subdivision (b) spells out the specific K
144 circumstances in which some evidence may be admissible that would

145 otherwise be barred by the general rule expressed in subdivision

146 (a). As amended, Rule 412 will be virtually unchanged in criminal -

147 cases, but will provide protection to any person alleged to be a

148 victim of sexual misconduct regardless-of the charge actually K

149 brought against an accused. A new exception has been added for

150 civil cases. 7
151 In a criminal case, subdivision (b)(1) may admit evidence

152 pursuant to three possible exceptions, provided the evidence also

153 satisfies other requirements for admissibility specified in the

154 Federal Rules of Evidence, including Rule 403. Subdivisions

155 (b)(1)(A) and (b)(1) (B) require proof in the form of specific

1 J~~~



156 instances of sexual: behavior in recognition of the limited
157 probative value and dubious reliability of evidence of reputation
158 or evidence in the form of an opinion.
159 Under subdiviiion eb)(1)(A), *vidence of specific instances
160 of sexual behavior with persons other than the person whose
161 sexual misconduct ij alleged may be admissible if it is offered
162 to prove that another person was the source of xemen, injury or

L 163 other physical evidences Where the prosecution has directly or
164 indirectly asserted that the physical evidence originated with
165 the accused, the defendant must be afforded an opportunity to

7 166 prove that another person was responsible. See united Sttes V.
167 Begay, 937 F.2d 515, 523 n. 10 (10th Cir. 1991). Evidence offered
168 for the specific putpose identified in this subdivision may still
16 log be excluded if it does not satisfy Rules 401 or 403. See, e -E,
170 United States v Azre, 845 F.2d 1503, 1505-06 (8th Cir. 1988)

7171 (10 year old victim's injuries indicated recent use of force;
172 court excluded evidence of consensual sexual activities with
L,173 witness who testified at in camera hearing that he had never hurt
174 victim and failed to establish recent activities).L175 Under the exception in subdivision (b) (1) (B), evidence of
176 specific instances of sexual behavior with respect to the person

"177 whose sexual misconduct is alleged is admissible if offered to
r178 prove consent. Admissible pursuant to this exception might be

179 evidence of prior instances of sexual activities between the
180 alleged victim and the accused, as well as statements in which
181 the alleged victim expressed an intent to engage in sexual

7

van

-
-
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182 intercourse with the accused, or voiced sexual fantasies 7

183 involving the specific accused. Evidence relating to the victim's

184 alleged sexual predisposition is not admissible pursuant to this 7
185 exception.

186 Under subdivisiont(b)(1)(C), evidence of specific instances

187 of conduct may not be excluded if the result would be to deny a

188 criminal defendant the protections afforded by the Constitution. fl
189 For example, statements in which the victim had expressed an

190 intent to have sex with the first person encountered on a

191 particular occasion might not be excluded without violating the

192 due process right of a rape defendant seeking to prove consent.

193 Recognition of this basic principle was expressed in subdivision

194 (b)(1) of the original rule. The United States Supreme Court has

195 recognized that in various circumstances a defendant may have a tlj

196 right to introduce evidence otherwise precluded by an evidence

197 rule under the Confrontation Clause. See, e.g., O ye .L

198 Kentucky, 488 U.S. 227 (1988) (defendant in rape cases had right 1
199 to inquire into alleged victim's cohabitation with another man to

200 show bias). K
201 Subdivision (b)(2) governs the admissibility of otherwise

202 prescribed evidence in civil cases. It employs a balancing test

203 rather than the specific exceptions stated in subdivision (b)(1)

204 in recognition of the difficulty of foreseeing future

205 developments in the law. Greater flexibility is needed to

206 accommodate evolving causes of action such as claims for sexual

207 harassment.

L
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fl
208 The balancing Iest requires the proponent of the evidence to
209 convince the cour t"at the Probative value of the proffered
210 evidence 'substantially outweighs the danger of harm to anyL 211 victim and of- unfair prejudice to any party." This test for
212 admitting evidence offered to prove sexual behavior or sexual

L 213 propensity in civil cases differs in three respects from the
,,214 general rule governing admissibility set forth in Rule 403.
*_d215 First, it reverses the usual procedure spelled out in Rule 403 by
r216 shifting the burden to the proponent to demonstrate admissibility
217 rather than making the opponent justify exclusion of theL218 evidence. Second, the standard expressed in subdivision (b)(2) is
219 more stringent; it raises the threshold for admission by

L220 requiring that the probative value of the evidence substantiallD
,221 outweigh the specified dangers. Finally, the Rule 412 test puts

222 "harm to the victim" on the scale in addition to prejudice to the
223 parties.

224 Reputation and character evidence may be received in a civilL 225 case only if the alleged victim has put his or her reputation
226 into controversy. The victim may do so without making a specific

L227 allegation in a pleadi!ng. . Fed.R.Civ.P. 35(a).
r228

229 Subdivision (c). Amended subdivision (c) is more concise
F 230 and understandable than the subdivision it replaces. The

231 requirement of a motion before trial is continued in the amended
J323 rule, as is the provision that a late notion may be permitted for
_233 good cause shown. Inr deciding whether to permit late filing, the
LJ

9rL
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234 court may take into account the conditions previously included in

235 the rule: namely wh6ther the evidence is newly discovered and

236 could not have been obtained earlier through the existence of due

237 diligence, and whether the issue to which such evidence relates

238 has newly arisen inn the case. The rule recognizes that in zome

239 instances the circumstances that justify an application to

240 introduce evidence otherwise barred by Rule 412 will not become

241 apparent until trial.

242 The amended rule requires that all papers connected with the

243 motion and any record of a hearing on the motion be kept and

244 remain under seal during the course of trial and appellate

245 proceedings unless otherwise ordered. This is to assure that the i

246 privacy of the alleged victim is preserved in all cases in which

247 the court rules that proffered evidence is not admissible, and in

248 which the hearing refers to matters that are not received, or are

249 received in another form.

250 The amended rule provides that before admitting evidence

251 that falls within the prohibition of Rule 412(a), the court must K

252 hold a hearing in camera at which the alleged victim and any

253 party must be afforded the right to be present and an opportunity

254 to be heard.

255 The procedures set forth in subdivision tc) do not apply to

256 discovery of a victim's past sexual conduct or predisposition in L
257 civil cases, which will be continued to be governed by Fed. R.

258 Civ. P. 26. In order not to undermine the rationale of Rule 412,

259 however, courts should enter appropriate orders pursuant to Fed.

10 7

7-
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260 R. Civ. P. 26 (a) to protect the victim against unwarranted
F 261 inquiries and to ensure confidentiality. Courts should

262 presumptively issue protective orders barring discovery unless
L 263 the party seeking discovery makes a showing that the evidence

264 sought to be discovered would be relevant under the facts and
L 265 theories of the particular case, and cannot be obtained except

2 66 through discovery. In an action for sexual harassment, for
267 instance, while some evidence of the alleged victim', sexual

l 2 6 8 behavior and/or predisposition in the workplace may perhaps be
269 relevant, non-work place conduct will usually be irrelevant. Cf.

i270 Burns V. McGregor, _F.2d (8th Cir. 1993) (posing for a
7271 nude magazine outside work hours is irrelevant to issue of
U 2 72 unwelcomeness of sexual advances at work). Confidentiality orders
p7273 should be presumptively granted as well.

274 One substantive change made in subdivision (c) is the
275 elimination of the following sentence: "Notwithstanding
276 subdivision (b) of rule 104, if the relevancy of the evidence

,277 which the accursed seeks to offer in the trial depends upon the
r-278 fulfillment of a condition of fact, the court, at the hearing in

279 chambers or at a subsequent hearing in chambers schedules for
280 such purpose, shall accept evidence on the issue of whether such
281 condition of fact ir fulfilled and shall determine such issue."

Ls82 On its face, this 1anguage would appear to authorize a trial
283 judge to exclude evidence of past sexual conduct between an

L-84 alleged victim and a'n accused or a defendant in a civil case
185 based upon the judge's belief that such past acts did not occur.

L ' , 11

L'
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286 Such an authorizatipn raises

287 questions of invasion of the right to a jury trial under the

288 Sixth and Seventh Ajuendments. 1 S. SALTZBURG & M. X&RTIN,

289 FEDERAL RULES OF EVIDENCA MANUAL, 396-97 (5th ed. 1990).

290 The Advisory C=mmittee concluded that the amended rule 7
291 provided adequate protection for all persons claiming to be the

292 victims of asexual misconduct, and that it was inadvisable to

293 continue to include a provision in the rule that has been

294 confusing and that raises substantial constitutional issues.

.L

L J
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TO: Honorable Robert E. Keeton, Chair, and Members of the Standing Committee

on Rules of Practice and Procedure

FROM: Honorable Kenneth F. Ripple, Chair /7 , /74
Advisory Committee on Appellate Rules 'v

L. DATE: May 28, 1993

The Advisory Committee on Appellate Rules submits the following items to the
Standing Committee on Rules:

1. Proposed amendments to Federal Rules of Appellate Procedure 1, 3, 5, 5.1, 9,
13, 21, 25, 26.1, 27, 28, 30, 31, 32, 33, 35, 38, 40, 41 and 48 approved by

the Advisory Committee on Appellate Rules at its April 20 & 21, 1993

meeting. All of these proposed amendments, except the amendments to Rule
1, were published in January 1993. A public hearing was scheduled for
February 17, 1993, in Chicago, Illinois but was canceled for lack of interest.

The Advisory Committee has reviewed the written comments and, in

some instances, altered the proposed amendments in light of the comments.
The Advisory Committee requests that the Standing Committee approve for

Ivl- transmittal to the Judicial Conference all of the published rules, as amended,

L except Rule 32. The Advisory Committee also requests that amended Rule 1
be included in this packet even though it has not been published. The change

E to Rule 1 is technical. Rule 1 is amended by adding a subdivision to it; the

l , new subdivision includes the caption and text of existing Rule 48. The
Advisory Committee suggests that change so that new rules can be added at

7 the end of the existing set of appellate rules without "burying" the "title"
L. provision currently found at Rule 48.

L



Because the post-publication alterations to Rule 32 are substantial, the [
Advisory Committee requests that the Standing Committee republish the

proposed amendments to Rule 32 for a new period of comment. This report

includes two drafts of Rule 32. The first draft, found at pages 23 through 28

of this memorandum, was approved by a majority of the Advisory Committee.

The second draft, found at pages 29 through 34 of this memorandum, is

favored by two members of the Committee. For a discussion of the 7
Committee's concerns, see pp. 49-50 of this memorandum.

The Advisory Committee's report on the rules published in January is

organized as follows:

* Part A of this report includes the amended rules. 7
* Part B identifies and discusses the changes made in the text or notes

after publication and it discloses any disagreement among the Advisory

Committee members concerning the changes.
* Part C is a summary of the written comments received.

2. Proposed amendments to Federal Rules of Appellate Procedure 4, 8, 10, 21,

25, 32, 35, 41, and 47, and proposed Rule 49. These proposals were [
approved at the Advisory Committee's April 20 & 21 meeting and the J
Advisory Committee requests the Standing Committee's approval of them for
publication.

* Part D of this report contains the draft amendments.

Li

cc: Chairs and Reporters other Advisory Committees r

Members and Reporter, Advisory Committee on Appellate Rules Li
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Part A C

Rules published January 1993 L,
Revised drafts - June 1993

1 Rule 3. Appeal as of Right - How Taken

2 (a) Filing the Notice of appeal.-- An appeal permitted by

3 law as of right from a district court to a court of appeals 
shall Lli

4 must be taken by filingla notice of appeal with the clerk 
of the 7

5 district court within the time allowed by Rule 4. Atthe time of

6 filing' the appellant must furnish the clerk with sufficient

7 copies of the notice of appeal to enable the clerk 
to comply

a promptlv with the requirements of subdivision (d) of this Rule 3. I,

9 Failure l'of an appellant to take any step other than the 
timely 7

10 filing` of la notice of appeal does not-affect the validity 
of the

11 appeal, but is ground only for such action as the court of 
7

12 appeals'deems appropriate, which may include dismissal 
of the

13 appeal. Appeals by permission under 28 U.S.C. S 1292(b) and

14 appeals in bankruptcy shall must be taken in the manner 
C

L
15 prescribed by Rule 5 and Rule 6 respectively.

16 PK

Committee Note L
subdivision (a). The amendment requires a party filing a

notice of appeal to provide the court with sufficient 
copies of 7

the notice for service on all other parties.

7'
I~~~~~~~
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Revised drafts - June 1993

1 Rule S. Appeals Anneal by Permission 
under 28 U.S.C. S 1292(b)

72

3 (c) Form of Papers; Number of Copies.-- All papers may be

4 typewritten. ThreZZ tpic_ 
fhtll ba fild with the crigifal, but

5 the courrt may requir- 
-hat additonal opicbe Baished. An

6 original and three coIiesmust be'filedv-unless the court reauires

7 the filina of a different number by local rule or by order in a

: 8 particular case.

9

L Committee Note

Subdivision (c). The amendment makes it 
clear that a court

L may require a different number 
of copies either by rule or by

order in an individual case. 
The number of copies of any

document that a court of appeals 
needs varies depending upon 

the

way in which the court conducts 
business. The internal operation

of the courts of appeals necessarily 
varies from circuit to

circuit because of differences 
in the number of judges, the

geographic area included within 
the circuit, and other such

factors. Uniformity could be achieved 
only by setting the number

of copies artificially high 
so that parties in all circuits 

file

enough copies to satisfy the 
needs of the court requiring 

the

greatest number. Rather than do that, the Committee 
decided to

make it clear that local rules 
may require a greater or lesser

number of copies and that, if the circumstances of a particular

EL case indicate the need for a 
different number of copies 

in that

L case, the court may so order.

L
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l Rule 5.1. Appeal by Permission Under 28 U.S.C. S 636(c)(5) 7
2 * *

L
3 (c) Form of Rapers; Number of Copies.-- All papers may be

4 typewritten. Three eopic_ shall be filed with the original, but 7
5 the court may rquirec that additlinal -opic_ be furnished. An

6 original and three copies must be filed unless the court requires 
K

7 the filing of a different number by local rule or by order in 
a

8 particular case.

9 7
Committee Note 7

Subdivision (c). The amendment makes it clear that a court

may require a different number of copies either by rule or 
by

order in an individual case. The number of copies of any

document that a court of appeals needs varies depending upon the

way in which the court conducts business. The internal operation

of the courts of appeals necessarily varies from circuit 
to

circuit because of differences in the number of judges, 
the

geographic area included within the circuit, and other such

factors. Uniformity could be achieved only by setting the number

enough copies to satisfy the needs of the court requiring the

greatest number. Rather than do that, the Committee decided to

make it clear that local rules may require a greater or 
lesser

number of copies and that, if the circumstances of a particular

case indicate the need for a different number of copies in that

case, the court may so order. 7
n

6 7
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Revised drafts - June 1993

Ki 1 Rulb 2. clonDO in oriminal eases

2 (a) Appeals from ordere roepecting rclcec entered prior to

3 a judgment f eoniictio2n.- An appeal autherised by law from an

4 ordcr refuzing or impoeing eonditions of rclcasc shall be

S determined promptly. Upon entry-of an order refusing or impooing

6 condition of releasc, th djitrict court _hall _tatc in writing

F 7 -the rcaoen_ for the action talon. The appeal _hall bc heard

L 8 without the necesoity of brmief after rcaznablc ncticc tc thc

9 appellec upon _uch papers, affidavits, and portion_ of the reccrd

10 as the parties shall prscent. Thc curt of appeals or a judge

11 thereof may erder thc release of the appcllant pending thc

12 appeal-

(13 b) Relo.ase pclnding appeal from a judg-mcnt of eonvietien.

14 Application for release after a judgment of convietion _hall be

15 made in the firt in-tanee in the district court. If thc

16 district court refuses release pcnding appeal, or impoese

17 condition_ cf rclca-c, the eourt shall state in writing the

i8 rrcason_ for the action taken. Thercafter, if an appeal i

19 pcnding, a motion for release, cr for modification of the

20 conditions cf rclcasc, p nding reovio may be madc to the curt of

21 appeals or to a judge thereof. Thc motion shall bc determined

- 22 Premptly upon auch paper, affidavit_, and portion_ of the record

23 as thc partic_ shall prosent and after roazonablc noticc 
to the

24 appellee. The curt of appeals or a judgc thereof may order the

7
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Rules published January 1993
Revised drafts - June 1993

25 releae& of the appellant pending dispsoition of the motion.

26 (c). criteria for rclaac. The deiciojn as to release

27 p"nding appeal shall be made in accordanzbe with Titie is, U.P.C. 
H

28 i--143. The burden of aetablishing that the defendant will net H
29 flee er pose a danger to any other perosrn er to the comamunity and

30 that th- appeal is net for purpeoc of delay and raises A

31 subotantial question of law or fact likely to reoult in reversal H
32 or in an order for a now trial rests with the defendant.X

33 Rule 9. Release in a Criminal Case

34 (a) Appeal from an Order Regardina Release Before Judament

35 of cnviction. -The district court must state in writing, or

36 orally on the record, the reasons for an order regardina release

37 or detention of a defendant in a criminal case. A party

38 appealina from the order, as soon as practicable after filing 
a

39 notice of appeal with the district court, must file with the H
40 court of appeals a copy of the district court's order and its

41 statement of reasons. An appellant who questions the factual H
42 basis for the district court's order iust file a transcript of H
43 any release proceedings in the district court or an explanation

44 of why a transcript has not been obtained. The appeal must be H
45 determined promptly. It must be heard. after reasonable notice H
46 to the appellee. upon such papers, affidavits, and portions of

47 the record as the parties present or the court may require.
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48 Briefs need not be filed unless the court so orders. 
The court

4 9 of appeals or a judge thereof mav order the release 
of the

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
50 defendant Dendina decision of the appeal.

51 (b) Review of an Order Regardina Release After Judament 
of

52 Conviction. -- A Party entitled to do so maV obtain review of a

L S3 district court's order reaardinca.release that is made after a

54 judament of conviction by filing a notice of appeal from that

55 order with the district court. or by filinfi a motion with the

56 court of appeals if the party has already filed a notice of

57 appeal from the luda-ment of conviction. Both the order and the

L Ss review are subject to Rule 9(a)'. In addition. the papers filed

L 59 by the applicant for review must include a copy of the judgment

60 of conviction.

61 (c) Criteria for Release. The decision regarding release

62 must be made in accordance with applicable provisions of Title 18

63 U.S.C. qq 3142. 3143 and 3145(c3.

Committee Note

Rule 9 has been entirely rewritten. The basic structure of

the rule has been retained. Subdivision (a) governs appeals from

bail decisions made before te' 'udgment a con tn .'td
V-` byB. ..:-:.:s. ... : . : . :.... (b)-46 ern;:.vss:i rev'.iew*::S:.::::':-''::.:':':5.:.:*:>'*S:S::

at.. the tiiae of sentencing. Subdivision (b) governs review of

brail decisions made after sentencing and pending 
appeal.

Subdivision (a). The subdivision applies to appeals from

"an order regarding release or detention" of a criminal 
defendant

before judgment of conviction, i.e., before sentencing. ed.

r. 2 :b) The old rule applied only to a defendant's

appeal-f-rom an order "refusing or imposing conditions of

L release." The new broader language is needed because the

government is now permitted to appeal bail decisions in certain

t 9
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circumstances. 18 U.S.C. SS 3145 and 3731. For the same reason, L
the rule now requires a district court to state reasons for its

decision in all instances, not only when it refuses release or

imposes conditions on release. [7
The rule requires a party appealing from a district court's

decision to supply the courtof appeals with a copy of the

district court's order andits statement of reasons. In

addition, an appellant who qi estions the factual basis for the

district court's decision must file a transcript of the release 
m

proceedings, if possible.` The-rule also permits a court to K
require additional papers,. A court must act promptly to decide

these appeals; lack of pertinent information can cause delays.

The old rule left the determination of what should be filed 
[

entirely within the party's discretion; it stated, thatlthe court

of appeals would hear the appeal "upon such papers, affidavits,

and portions of the record las llthelparties shallpresent.#'
t

Subdivision (b). This subdivision applies to review of a

district court's decision regarding release made after judgment

of conviction. As in subdivision (a), the language has been K
changed to accommodate the government's ability to seek review.

The word "review" is used in this subdivision, rather than

"appeal" because review may be obtained, in some instances, upon

motion. Review may be obtained by motion if the party has

already filed a notice of appeal from the judgment of conviction. 
7

If the party desiring review of the release decision has not

filed such a notice of appeal, reviewimay be obtained only by

filing a notice of appeal from the order regarding release.

The requirements of subdivision (a) apply to both the order

and the review. That is, the district court must state its

reasons for the order. The party seeking review must supply the J
court of appeals with the same information required by

subdivision (a)., In addition= the party seeking review must also

supply the court with information about the conviction and the 
C

sentence.-

Subdivision (c). This subdivision has been amended to

include references to the correct statutory provisions.

10
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1 Rule 13. Review of a Decisionsl of the Tax Court

2 (a) How obtained; TIime for Eiling Notice of Appeal.--

L 3 Review of a decision of the United States Tax Court 
shal must be

7 4 obtained by filing a notice of appeal with the clerk 
of the Tax

5 Court within 90 days after the deeision ef the Tax Court is

L 6 emered-. entry of the Tax Court's decision. At the time of

7 filina the appellant must furnish the clerk with 
sufficient

L~ 8 copies of the notice of appeal to enable the clerk 
to comply

9 promptly with the requirements of Rule 3(d). If a timely notice

10 of appeal is filed by one party, any other party may take an

11 appeal by filing a notice of appeal within 120 days 
after the

12 decision of the Tax Court is entzrea. entry of the Tax Court's

L 13 decision.

L 14 *** **

Committee Note

LSubdivision (a). The amendment requires a party filing a

notice of appeal to provide the court with sufficient 
copies of

the notice for service on all other parties.

L

Li
for~ ~ ~ ~ ~ ~ ~ ~~~~1

ll
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I Rule 21. Writs of Mandamus and Prohibition Directed to a Judge

2 or Judges and Other Extraordinary Writs

3 **

4 (d) Form of Papers; Number of Copies.-- All papers may be
IL,

5 typewritten. Three eepic_ shall be filed with the original, but

6 the court may direct that additional copie be furnished. An H
7 original and three copies must be filed unless the court requires

8 the filing of a different number by local rule or by order in a

9 Darticular case. H
Committee Note H

Subdivision (d). The amendment makes it clear that a court
may require a different number of copies either by rule or by
order in an individual case. The number of copies of any
document that a court of appeals needs varies depending upon the

way in which the court conducts business. The internal operation

of the courts of appeals necessarily varies from circuit to 7
circuit because of differences in the number of judges, the LI
geographic area included within the circuit, and other such
factors. Uniformity could be achieved only by setting the number

of copies artificially high so that parties in all circuits file l.J
enough copies to satisfy the needs of the court requiring the

greatest number. Rather than do that, the Committee decided to

make it clear that local rules may require a greater or lesser

number of copies and that, if the circumstances of a particular
case indicate the need for a different number of copies in that

case, the court may so order. C

Fil

12
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1 Rule 25. Filing and Service

2 (a) Filing. - Papers A paper required or permitted to be

3 filed in a court of appeals must be filed with the clerk. 
Filing

4 may be accomplished by mail addressed to the clerk, 
but filing is

5 not timely unless the clerk receives the papers within 
the time

L 6 fixed for filing, except that briefs and appendices are 
treated

r 7 as filed on the day of mailing if the most expeditious form 
of

8 delivery by mail, except special delivery, is used. Papers filed

9 by an inmate confined in an institution are timely filed 
if

10 deposited in the institution's internal mail system on 
or before

11 the last day for filing. Timely filing of papers by an inmate

r" 12 confined in an institution may be shown by a notarized 
statement

i
13 or declaration (in compliance with 28 U.S.C. § 1746) setting

14 forth the date of deposit and stating that first-class 
postage

15 has been prepaid. If a motion requests relief that may be

L0 16 granted by a single judge, the judge may permit the motion to 
be

r 17 filed with the judge, in which event the judge shall note thereon

18 the date of filing date and thereafter give it to the clerk. A

L 19 court of appeals may, by local rule, permit papers to be filed 
by

20 facsimile or other electronic means, provided such means are

L 21 authorized by and consistent with standards established by 
the

L 22 Judicial Conference of the United States. The clerk shall not

23 refuse to accent for filing any paper presented for that purpose

24 solely because it is not presented in proDer form as required by

13

L.
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25 these rules or by any local rules or practices.

26 * ****

27 (d) Proof of Service.-- Papers presented for filing s
28 contain an acknowledgment of service by the person served or AL,
29 proof of service in the form of a statement of the date and

30 manner of service,_ eAnd of the names of the persons served, and K

31 of the addresses to which the papers were mailed r
32 were delivered, certified by the person who made service. Proof

33 of service may appear on or be affixed to the papers filed. The 7
34 clerk may permit papers to be filed without acknowledgment or

35 proof of service but bh!I: must require such to be filed promptly 7
36 thereafter.

37 (e) Number of Copies.-- Whenever these rules require the L

38 filing or furnishing of a number of copies, a court may require a

39 different number by local rule or by order in a particular case.

Committee Note

Subdivision (a). Several circuits have local rules that
authorize the office of the clerk to refuse to accept for filing
papers that are not in the form required by these rules or by
local rules. This is not a suitable role for the office of the UJ
clerk and the practice exposes litigants to the hazards of time
bars; for these reasons, such rules are proscribed by this rule.
This provision is similar to Fed. R.-Civ. P. 5(e) and Fed. Bankr. K
R. 5005.

The Committee wishes to make it clear that the provision 7
prohibiting a clerk from refusing a document does not mean that a
clerk's office may no longer screen documents to determine
whether they comply with the rules. A court may delegate to the
clerk authority to inform a party about any noncompliance with

14
6mi



Part A
Rules published January 1993

Revised drafts - June 1993

the rules and, if the party is willing to correct 
the document,

to determine a date by which the corrected 
document must be

resubmitted. If a party refuses to take the steps 
recommended by

the clerk or if in the clerk's judgment the party 
fails to

correct the noncompliance, the clerk must 
refer the matter to the

court for a ruling.

Subdivision (d). The amendment requires that t

oi~ w hth dewAvet'Qd4-: hFederal

Circuit has a similar local rule, Fed. Cir. R. 25.

Subdivision (a). Subdivision (e) is a new subdivision. It

makes it clear that whenever these rules 
require a party to file

or furnish a number of copies a court 
may require a different

number of copies either by rule or 
by order in an individual

L case. The number of copies of any document that 
a court of

appeals needs varies depending upon the 
way in which the court

conducts business. The internal operation of the courts of

appeals necessarily varies from circuit 
to circuit because of

differences in the number of judges, 
the geographic area included

within the circuit, and other such factors. 
Uniformity could be

r achieved only by setting the number of 
copies artificially high

so that parties in all circuits file 
enough copies to satisfy the

needs of the court requiring the greatest 
number. Rather than do

that, the Committee decided to make 
it clear that local rules may

L require a greater or lesser number of copies 
and that, if the

circumstances of a particular case indicate 
the need for a

different number of copies in that 
case, the court may so order.

A party must consult local rules 
to determine whether the

court requires a different number than 
that specified in these

r national rules. The Committee believes it would be helpful 
if

each circuit either: 1) included a chart at the beginning 
of its

local rules showing the number of copies 
of each document

X required to be filed with the court along 
with citation to the

controlling rule; or 2) made available 
such a chart to each party

upon commencement of an appeal; -or both. 
If a party fails to

file the required number of copies, 
the failure does not create a

jurisdictional defect. Rule 3(a) states: "Failure of an

appellant to take any step other 
than the timely filing of a

notice of appeal does not affect the validity 
of the appeal, but

is ground only for such action as 
the court of appeals deems

appropriate . . .

15
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1 Rule 26.1 Corporate Disclosure Statement r
2 Any non-governmental-corporate party to a civil or

3 bankruptcy case or agency review proceeding and any non- EJ

4 governmental corporate defendant in a criminal case'0

5 file a statement identifying all parent companies, subsidiaries

6 (except wholly owned subsidiaries), and affiliates that have

7 issued shares to the public. The statement be filed

8 with a party's principal brief or upon filing a motion, response, L

9 petition or answer in the court of appeals, whichever first
L

10 occurs, unless a local rule requires earlier filing. Whenever

11 the statement is filed before a party's principal brief, an

12 original and three copies of the statement must be filed unless

13 the court requires the filing of a different number by local rule
!~~~~~~~~

14 or bV order in a particular case. The statement be

15 included in the front of the table of, contents in a party's

16 principal brief even if the statement was previously filed. L

Committee Note

The amendment requires a party to file three copies of the
disclosure statement whenever the statement is filed before the
party's principal brief. Because the statement is included in
each copy of the party's brief, there is no need to require the
filing of additional copies at that time. A court of appeals may
require the filing of a different number of copies by local rule
or by order in a particular case. -

16
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l
1 Rule 27. Motions

2

3 (d) Form of Papers; Number of copies.-- All papers

4 relating to a motions may be typewritten. Three eepies shall be

5 filed with the original, but the court may require that

6 Additional eepic_ be furnizhcd. An oriainal and three copies

7 must be filed unless the court requires the filina of a different

8 number by local rule or by order in a particular case.

Committee Note

Subdivision {d). The amendment makes it clear that a courtL may require a different number of copies either by rule or by

order in an individual case. The number of copies of any

document that a court of appeals needs varies depending 
upon the

way in which the court conducts business. The internal operation

of the courts of appeals necessarily varies from circuit to

circuit because of differences in the number of judges, the

geographic area included within the circuit, and other such

factors. Uniformity could be achieved only by setting the number

of copies artificially high so that parties in all circuits 
file

enough copies to satisfy the needs of the court requiring the

L greatest number. Rather than do that, the Committee decided to

make it clear that local rules may require a greater or lesser

number of copies and that, if the circumstances of a particular

case indicate the need for a different number of copies in that

case, the court may so order.

1

17
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1 Rule 28. Briefs

2 (a) Appellant's Brief.-- The brief of the appellant must 7
3 contain, under appropriate headings and in the order here

4 indicated: 7
5

6 (5) A summary of argument. The summary should contain a

7 succinct, clear, and accurate statement of the arguments made in C

8 the body of the brief. It should not be a mere repetition of the

9 argument headings. 7
10 (6) OX An argument. The argument may be preceded by a

11 suieary-. The argument must contain the contentions of the L

12 appellant on the issues presented, and the reasons therefor, with 7
13 citations to the authorities, statutes, and parts of the record

14 relied on. The argument must also include for each issue a 7
15 concise statement of the applicable standard of review; this

16 statement may appear in the discussion of each issue or under a i

17 separate heading placed before the discussion of the issues.

18 (6t (7) A short conclusion stating the precise relief

19 sought. 7
20 (b) Appellee's Brief.--The brief of the appellee must

21 conform to the requirements of paragraphs (a)(l)-tEt (6) , except

22 that none of the following need appear unless the appellee is

23 dissatisfied with the statement of the appellant: I

24 (1) the jurisdictional statement; K

18 Lr
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25 (2) the statement of the issues;

26 (3) the statement of the case;

27 (4) the statement of the standard of review.

28 * * *.oc*

29 >

L 30 sc ofsa

31 bifs> excee?, pa~ge~s,-'-and el'bif hl

L 3 2 xceed 25 pages, exclusive of pages containing the Sor, a.

33 ic s satemable of- con ents, tal es f A

34 r6oo o srice, an ay ddndum contingstatues .rua>

35 gultions,-etco.n

Committee Note

^ Subdivision (a). The amendment adds a requirement that an
appellant's brief contain a summary of the argument. A number of

g ~circuits have local rules requiring a summary and the courts
report that-they find the summary useful. See, D.C. Cir. R.
lll(a)(5); 5th Cir. R. 28.2.2; 8th Cir. R. 28A(i)(6); 11th Cir. R.

,28-2(i); and Fed. Cir. R. 28.

S ~~Subdivision (b). The amendment adds a requirement that an
appellee's brief contain a summary of the argument.

Sudvso (a) The amendment adds p requirementi tha tan
aippeofante's inbrief cothinat domar not coun forgumen.o A nutbero
circuit havin ~e loalruesreuiring amendmenty to d the cou~rts
areprtificat-tey finsertie tomlist theful.dSeses.t .hich apeR.

ariSmubdvstibe sered The listingenf addsarequiesmeunt tha a
apellera.'pqs brefcntaoie paq shmayofl oth aroumnt.

b~~h pa ge.Ii1itaton.

L
19
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1 Rule 30. Appendix to the Briefs

2 (a) Duty of Appellant to Prepare and Eile; Content of

3 Appendix; Time for Eiling; Number of Copies.-- The appellant

4 ...... prepare and file an appendix to the briefs which D

5 ]At contain: (1) the relevant docket entries in the proceeding

6 below; (2) any relevant portions of the pleadings, charge, 7
7 findings, or opinion; (3) the judgment, order, or decision in

8 question; and (4) any other parts of the record to which the

9 parties wish to direct the particular attention of the court.

10 Except where they have independent relevance, memoranda of law in

11 the district court should not be included in the appendix. The

12 fact that parts of the record are not included in the appendix

13 shall not prevent the parties or the court from relying on such

14 parts. 7
15 Unless filing is to be deferred pursuant to the provisions

16 of subdivision (c) of this rule, the appellant serve L

17 and file the appendix with the brief. Ten copies of the appendix

18 shall must be filed with the clerk, and one copy shall must be K
19 served on counsel for each party separately represented, unless

20 the court shell requires the filing or service of a different

21 number by local rule or by order in a particular case direct the

22 filing or scrviice of a leser number.

23

20
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[ - Committee Note

Subdivision (a). The only substantive change is to allow a
court to require the filing of a greater number of copies of an
appendix as well as a lesser number.

L

L

c
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1 - Rule 31. Filing and service of a Briefs

2 *

3 (b) Number of Copies to Be Eiled and Served.-- Twenty-five

4 copies of each brief shall must be filed with the clerk, unless

5 the court by erder in a particular ease shall dirzet a lesscr

6 number, and two copies shall must be served on counsel for each

7 party separately represented unless the court requires the filing

8 or service of a different number by local rule or by order in a

9 particular case. If a party is allowed to file typewritten

10 ribbon and carbon copies of the brief, the original and three

11 legible copies shall must be filed with the clerk, and one copy

12 shall must be served on counsel for each party separately

13 represented.

14 *

Committee Note

Subdivision (b). The amendment allows a court of appeals to
require the filing of a greater, as well as a lesser, number of
copies of briefs. The amendment also allows the required number
to be prescribed by local rule as well as by order in a
particular case.

22
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COMMITTEE APPROVED DRAFT"

L 1 Rule 32. Form of a Briefs, te an AppendixS. and Other Papers

2 (a) Form of a Briefs and the an Appendix.

3 L! Briefs and appcndices A brief or appendix-may be

w 4 produced by standard typographic printing or by any duplicating

g 5 or copying process which that produces a clearblack image on

K 6 white paper. The text ut . . .E:@e "a'ed j 6 r Carbon

7 copies of brief_ and appcndices a brief or appendix may not be

8 ie'mbi .ed..i9egd without the court'spermission of the curt,

9 except bh' t ' t pro se *ersctns

K 10 proceeding in forma pauperis. All printed matter must appear in

11 at least 11 -point type on opaque, unglazed paper. Briefs and

12 appendioce produced by the standard typographic preoees shall be

13 bound in volumes having pages C 1/8 by 9 1/4 inehes and type

14 natter 4 1/6 by 7 1/C inchcz. Theos produced by any other

15 prococs shall be bound in volumes having pages 8 1/2 by 11 inehes

16 and type matter net excoeding 6 1/2 by 9 1/2 inehes. In patent

17 eases the pages of briefs and appendices may be of such sise as

L 18 i_ n-oeooary to utilize copios of patent documents.

L 19 (1 tA brief or appendix produced by standard typographic

20 printing must be in 11 point tvpe or larger. Such a brief or

For discussion of the Advisory Committee's concerns about
Rule 32, please see this memorandum at pp. 49-50.

23
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21 sdy 
-4

2 2 ..........t....... . .. .. .

23 't '! e

24 m

25 V.

26 L'
LJ

27 Gl

28 the United States Coutts wtill:frmtmet ie vbids 3a list

29 'ftve acs 'and ohrif~ati~fl n.d to ie 'hs~ d . ; K
30 1±ne o text' must be se¢Dprtdb o e sO~f~ uotations

31 more tharn two lines lona may be indented and single spaced.

32 Headings and footnotes may be single spaced. N.. ..
t.er--- sh.ould C

33 b iua'd'e to' redu',e orcneete tvf~ _r t- _s f:~tes 'inL

34~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~. .... ....... . E

35 bref or apt~endi'xmu5t be 'bound in v&ue5 aic ae -/ by

36 1 in~ch'es axnd tv^6e m"att~e~r no exeednaE,,l=b/,'1 2 inch~e~s.

37 '''} quotations and footnotes must appear in the same size

38 te as the text. . ..

39 X~1 Copies of the reporter's transcript and other 
papers K

40 reproduced in a manner authorized by this rule 
may be inserted in

41 the appendix; such pages may be informally 
renumbered if

42 necessary.

43 X If briefG arc produced by commercial printing orK

44 duplicating firmz, or, if prodiuced otherwisC an~d thc cvers to bc

24 .
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L 45 dcesribedare available, Except for pro se parties. the cover of

7 46 the appellant's brief of the appellant -hould must be blue; that

47 of the appellee the appellee's, red; that ef an intervenor's or

48 amicus curiae's, green; that ef and any reply brief, gray. The

49 cover of the appendix, if separately printed, sheuld a separately

! 50 printed appendix must be white. The front zcovr_ of the briefs

51 and of appendicc, if separately printed, shall cover of a brief

52 and of a separately printed appendix must contain:

L 53 . the number of the case centered at the top:

54 e the name of the court and the number of the caoe;

L 55 e the title of the case (see Rule 12(a));

56 e the nature of the proceeding in the court (e.g.,

57 Appeal, Petition for Review) and the name of the court,

L 58 agency, or board below;

59 e Al the title of the document identifvih the party or

L 60 parties for whom the document is filed (c.ge., Brief for

r 61 (Appellant, Appendix); and

62 f the names name. aed office addresses . and

63 telephone number of counsel representing the party en wheseL
64 behalf for whom the document is filed.

L 65 i A brief or appendix must be stapled or bound in any

z 6 6 manner that is secure, does not obscure the text. and that

67 permits the document to lie flat when onen.

L 68 (b) Form of Other Papers.--Pctitions

25



Part A E
Rules published January 1993

Revised drafts - June 1993

69 , I A petition for rehearing. a suacestion for rehearing in

70 bancg and any response to such petition or suggestion must shall 
7

71 be produced in a manner prescribed by subdivision (a)

72 vernthe se S 'lo sthe t l ye o aMnd

.~~~~~~~~~~~~~~~~~~~~~~~~..... .....

73 othcr papzr-

74 2 A motion or other paper may be produced in like manner, L

75 or t1heY It may be typewritten uapen on opaque, unglazed paper 8- 
7

76 1/2 by 11 inches in size. Lines of typewritten text shall must

77 be double spaced. Consecutive sheets shall must be attached at 7
78 the left margin. Carbon copies may be used for filing and

79 service if they are legible not be usd without the court's

80 permission except by pro se vers proceeding in forma pauperis.

81 A motion or other paper addressed to the court shall need not

82 have a cover but must contain a caption setting forth that 
7

83 includes the casei 'numbedr. the name of the court, the title of the

84 case, thc file number, and a brief descriptive title indicating L

85 the purpose of the paper .nd ident ..Yin ... the. . rty. r.. arties for D

86 whg'm it is filed.

Committee Note L'

Subdivision (a). A number of stylistic and substantive 7
changes have been made in subdivision (a). wa

old rle siply satedhat ..a brief or appenidix'produce6d by the

standard typographic process must be printed in at least 
11 point

type or, if produced in any other manner, the lines of text must

be double spaced. Today few briefs are produced by commercial

printers or by typewriters; most'are produced on and printed by L

computers. The availability of computer fonts in a variety of

26 -
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sizes and styles has given rise to local rules limiting type

styles. D.C. Cir. R. 11(a); 5th Cir. R. 32.1; 7th Cir. R. 32;

10th Cir. R. 32.1; 11th Cir. R. 32-3; and Fed. Cir. R. 32(a).

The Advisory Committee believes that some standards are needed

both to ensure that all litigants have an equal opportunity 
to

present their material and to ensure that the documents are

easily legible. The standard adopted in this rule for documents

produced by any method other than standard typographic printing

is that the text, including quotations and footnotes, istgno:

iar s; ;t pAr. -n B il
~~e4 ".~~~.... 

...

.0W
t hf i..i s : ta;:.. .: t di. mtf..e . ......

t e.....

L Fr .pa";pl, ;dasoaion orego met hesadr usin etSfns

l~~n~.lenqt1~~ ~~ay j~~ed to..............t~

tPq, V9eerll,.

:N~~~~~~Mde

K ~hi~e the rule requires tata brief or appendix t ebudo tpe
in anymanne tha i.s seue dosnt obcur t he~ text, a~ndthat

court bemdpuloeespdouho the ir permiats singlter spaedbad and a

binente quotations flthnd ope is~~~titsi~*~~r

liower andtheoFiftih Cihcut fuleotnates shopldfertnbe ufed itot

,r . : .. ...ys .. ...

Th ex pton, alown er a ter ntmie of ton case ha been

L ~ ~ h topo he rue require erSo a brief or appendix.tb bound or l sapld

in anytmannrcation is shedcure, ntoes ano obsc e theat , wan that

Ciro R 32.3. rule. a spira R. dinq 32 h ule aomlso rire thi t

'iss E e~!!:et-P 1)~~27

Te rule reurs ta h ubro h aeb etrda

tetop ofute feuron oers o a brief or appendix.t b Thisd wil s ald

inperidentifidcationto thle docmet ahnd again. they iudgeaws dawndms

from) an loca rule.t 2 Circuit 2. Th rule also a pef requi fre ittha
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the title of the document the party or parties on whose
behalf the document is filed.' the pro

the ~ EIB tifc ltis adiff~rti911lenees loal vaitions curete fo1

~x~tify~ * he ~......p~ ~ ~ ~ i~ho~. ~ba~fthZX.........'...

n at i n l. p t i t s.,- . . .. . .. . ..a t. .
i also reqires. iThe toldruey r-qhired pe nu i ibes appear on

the front cover of a brief' or appendix.

Havingq, aae'nded the-national rule to provide additional

ndtS th t t e . .. ...il ..... d' . I is

riL'l 5 ~~~~~~~~-1> . ......... .. .,."

£le Committee's~frtherftht before a cir t adopts a
local rule governing the form or st of papers, the circuit , 11

willcareullyweig the ~ ofthe '~proposed local rule against

the difficultes and inefiince ocal variations create for

national practitioners.

Subdivisin (b) I.' The old rule requiped a petition for

f 'or~ ~~~r

rehearing to2be produced in the same manner 
as a brief

appendix. The ne ueas eursthat, a suggestion forL

rehearing in banc anc, a, response -to either a petitilon for panel
rehearig or asugge-t.9 frehear intibace prepared, in

the samenq,or mane with: a oe tesi ooran be.aie

With egard 2to motions or other he nl susalie

changes are, to restrict, the use of catbf pe to ro s

These canges arallel the can~esa pAp 'sibiv illn n
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DRAFT PREFERRED BY TWO MEMBERS OF THE ADVISORY COMMITTEE

L 1 Rule 32. Form of p jriefs, 4be an appendix, and 
Other Papers

r 2 (a) Form of a Briefs and te an Appendix.

L
3 E 'lricfo and appendices A brief or aipendix may be

L 4 produced by standard typographic 
printing or by any duplicating

5~ or copying process whichtha 
produces a'clear black image 

on

L 6 white paper. The text i6t"iebe fle 
Carbon

[ 7 copies of bri4f3 and appcndicd a brief or appendix may not be

8 without the court's permission of the curt,

'R'S:S . :..42:: :^..x-.-: *.:: .. ;.:. '~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~~~~...... r s

L 9 except . bh1 fptk tcd t rO.db pr se e5fl

10 proceedina in forma pauperis. 
All printed mattcr must appcar in

11 at lcat1 nt- na

L 3 12 appcndic-_ p cdre~ d by thc otandard typographic pr-cCZ3I ha1l be

13 bound in 
eclumc- 

having page 6 1l b, 5 1/4 inchc- and typ

14 matter 4 1/C -by i/Cinches. 
These pouedb an,- -he r

7 15 precs3 _hall bc bound in oVlumce having pagec B-1/4 by 11 inches

L 16 and typc matter net xezedieng C 1/2 by 9 1/2 'n-hc3. In patene

17 as-e thc pagc- cf baif3 nd ppendicc3 may bc of euch einc ao

18 i3 neccsary to utiliCe eepie3 of patcnt documonto.

19 ief or appendix produced by standard typographic

h 20 t;rinin 
piai1uf' e4 ihs

21 n-b

-'~This draft differs from the committee 
draft at

subparagraphs (a)(2) & (3).
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22 ........... .. ....... :..:.:...

23 4Ae3pi r S A m

24 
...

'b d.hfI

25 t

26 be separ~ted by dO~b~ ~pa~ifl~. quotations more than two lines

27 lona may be indented and sinale spaced. Headinas and footnotes

28 may be sinale spaced. Atdc

29 hi. ....n. aar

30 -tve or rair d

31 O.

32 tiite A t co~D anu s t *8 1?i i

33 A~iryistr.attive 5 Unitt:Ed State _ _t~ _il L L S :i

343

3 6 
.... .. X.=._._._

37 i ase the

38 W q Ouotations and footnotes must appear in the same size

39 type as the text.

40 Xf.~. Copies of the reporter's transcript and 
other papers H

41 reproduced in a manner authorized by 
this rule may be inserted in

42 the appendix; such pages may be informally renumbered 
if

43 necessary.

44 -If briefs Arc produced by cc^recial printing or

45 
IBM th
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46 described are available, Except for pro se parties. the cover of

47 the appellant's brief cf the appellant should 
must be blue; that

48 of the appellee the appellee's, red; t-hat of an intervenor's or

49 amicus curiae's, green; tht-eof and any reply brief, gray. 
The

50 cover of the appendix, if separatzly printed, should a separately

51 printed appendix must be white. ,The front covers of the briefs

52 and of appendices, if separately printed, shall cover of a brief

53 and of a separately printed appendix must contain:

L54 j the number of the case centered at the top:

r 55 *~4- IJ~ii the name of the court and the number cf the c as ;

56 the title of the case (see Rule 12(a));

K ~57 the nature of the proceeding in the court (e.g.,

58 Appeal, Petition for Review) and the name of 
the court,

59 agency, or board below;

7 60 e4+ >j the title of the document £dentifvinl the party or

61 parties for whom the document is filed (e.g. , Brief for

L 62 (Appcllant, A-ppendi~); and

63 .-) the names name. and office addresses , and

64 telephone number of counsel representing 
the party en whe-e

65 behal4 for whom the document is filed.

66 (7- A brief or appendix must be stapled or bound 
in any

67 manner that is secure. does not obscure the text. and that

68 permits the document to lie flat when open.

69 (b) Form of Other Papers.--Prt-Itiens
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70 Be A petition for rehearing. a suggestion for rehearing in 7
71 banc. and any reslonse to such petition or suggestion must 

shaill

72 be produced in a manner prescribed by subdivision (a) 
i

73 e iae co lr te ^$DartvspiHotfPliS e . Motions and

74 other papcrs

75 ( A motion or other Daper may be produced in like manner,

76 or t4hey it may be typewritten upoe on opaque, unglazed paper 8-

77 1/2 by 11 inches in size. Lines of typewritten text shall must 
Elo

78 be double spaced. Consecutive sheets shall must be attached 
at 7

79 the left margin. Carbon copies may be used for filing 
and

80 3zrvicc if they are legiblC not be ' without the court's 7
81 permission except by pro se Barsois Proceedina in forma pauperis.

82 A motion or other paper addressed to 
the court shall need not L

83 have a cover but must contain a caption setting forth that 
r

84 includes t case number. the name of the court, the title of the

85 case, the file number, and a brief 
descriptive title indicating

86 the purpose of the paper And identifi the ttes for

87 s

Committee Note 
E

Subdivision (a). A number of stylistic and substantive

changes have ..been made in subdivision 
(a). wpraahsav

standard typographic process must 
be printed in at least 11 point 

f
type or, if produced in any other manner, 

the lines of text must

be double spaced. Today few briefs are produced by 
commercial

printers or by typewriters; most 
are produced on and printed by 

f

computers. The availability of computer fonts 
in a variety of

32......
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sizes and styles has given rise to local rules 
limiting type

styles. D.C. Cir. R. 11(a); 5th Cir. R. 32.1; 7th Cir. R. 
32;

10th Cir. R. 32.1; 11th Cir. R. 32-3; and Fed. 
Cir. R. 32(a).

The Advisory Committee believes that some standards 
are needed

both to ensure that all litigants have an equal 
opportunity to

present their material and to ensure that the documents 
are

easily legible. 
Lt

ht the'tp t5 otz~*~p o ID,~

m thent~ onl threqu resabref more tappndix tod ber bound orstped

rqirenymente that ~ is leuet this stndotd tbcuee Atextistdathat

pritso~. the document tto eflat when open. M judg a

cutemptaleoypeescedo imuchlo thiror a computer keytb' oards n

tbrieft~ the~at lri~zes fltwhe n optien is more.

to(b auend the Fifth wicith other istraties. a peerence fo in,5t

eptable only m i-f ~.addition ttsr

~The rlethrl eeal requires thattenmefthe~ casref or centeredat

.... ..... .... .....

the tocpiof the lrowntgoero a pebroilef oarnppendix. Thas wieeni

33

corteplyesdomcho thei wor at copuerkebord.ad.

32(b) and the FifthA:- Cicuteul state aI" prefeenc J o i, t

The rule requir~~~~es httenme of the caeb etrda
the to ftefotcvro re or"' appendix4" .... ..Thswl ai
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in identification of the document and again the idea was drawn F
from a local rule. 2d Cir. R. 32. The rule also requires that

the title of the document the arty or parties on whose

behalifthef dcue an iseffied
h am

national prit n~ iondicate -re - t ga e~si1et

the front cover of a brief or appendix.

taving a-mended the national rule, erto provide additional

~~~~~~~~~~~~~~~~is

the ommitee~ futhersu qti~X tht beore ciruitadopt~s a

loca rue goernng he frm r-syle of papers, 'the circuit*
willcarfuly wighthev~u ofthe proposed local rule agaLns
the iffculiesand neficincis local variations create for

national practitioners. *

'Subdivision (b. h old rule"'required a patition for,

r Whe rearing to obe producedin thek same,`i mannelr as a brelief or

L r~~~~~~~~~~~~~~~~~~~

appendix. The new rule also requires, that a 'suggestion f or
rehearing in~ banc and a rl"e'spons'e teierapetition for' panel

d I ; t

reharig ~r asugestio'n for rehern n banc, be, prepardi

L~~~~~~~~ .. ' ' .,"1 ..... , -

;i~ 0r i i pip' 
' ' 

i n

with regard tomotionsor IotheI papers, h ony substantive

chanig'es" are to ~rest'rict ~she use of , car bon cpe topos

pri wh ar ptroceeding Fi op 1 t r .

teti, l idntf ,'h pat ;,r patis fw n1i is f'led[2 .

The se, l 'chane paaI t'! the''1 chage' in ' (a)." ' ' F
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1 Rule 33. Prchcaring Gonfcrcnoc

2 The court may direct the attorneys for the partics to appear

3 before the court or a judge thereof for a prehearing eenerece

4 to econsidr ths cimplification of the issues and such other

5 matters as may aid in the dispoeition of the proceeding by the

6 court. The ccurt or judge shall maek an order which recites the

7 action taken at the conferenec and the agreements made by the

8 partics as to any of the matters considered and which limits the

9 issueC tc those not dispoecd of by admissions or agreements of

10 counsel, and such order when entered eontrols the subsequent

11 course of the proceeding, unlcss mcdified to prevent manifost

12 injustice.

13 Rule 33. Appeal Conferences

14 The court may direct the attorneys, and in appropriate cases

15 the parties, to participate in one or more conferences to address

16 any matter that may aid in the disposition of the proceedings,

L,17 including the simplification of the issues and the possibility of

18 settlement. A conference may be conducted in person or by

19 telephone and be presided over by a nudge or other person

1 20 designated by the court for that purpose. Before a settlement
L
21 conference. attorneys shall consult with their clients and obtain

L22 as much authority as feasible to settle the case. As a result of

r23 a conference. the court may enter an order controlling the course
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24 of the proceedings or implementing any settlement agreement.

Committee Note K
Rule 33 has been entirely rewritten. The new rule makes

several changes. K
The caption of the rule has been changed from "Prehearing

Conference" to "Appeal Conferences" to reflect the fact that K
occasionally a conference is held after oral argument.

The rule permits the court to require the parties to attend -

the conference in appropriate cases. The Committee does not

contemplate that attendance of the parties will become routine,
but in certain instances the parties' presence can be useful. p
The language of the rule is broad enough to allow a court to L

determine that an executive or employee (other than the general

counsel) kf oat i-n -o-toverrment -agency with authority
rgarding ¢the matteriat issueo onstitutes "'the party." L

The rule includes the possibility of settlement among the

possible conference topics. K
The rule recognizes that conferences are often held by

telephone. C

The rule allows a judge or other person designated by the

court to preside over a conference. A number of local rules
permit persons other than judges to preside over conferences.

1st Cir. R. 47.5; 6th Cir. R. 18; 8th Cir. R. 33A; 9th Cir. R. Li

33-1; and 10th Cir. R. 33.

The rule requires an attorney to consult with his or her E
client before a settlement conference and obtain as much

authority as feasible to settle the case. An attorney can never

settle a case without his or her client's consent. Certain

entities, especially government entities, have particular
difficulty obtaining authority to settle a case. The rule

requires counsel to obtain only as much authority "as feasible." K

36 _
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L 1 Rule 35. Determination of Causes by the Court in Banc

2 **2

L ~3 (d) Number of Copies.-- The number of copies that must be

4 filed may be prescribed by local rule and may be altered by 
order

5 in a particular case.

Committee Note

Subdivision (d). Subdivision (d) is added; it authorizes

the courts of appeals to prescribe the number of copies of

suggestions for hearing or rehearing in banc that must 
be filed.

Because the number of copies needed depends directly 
upon the

number of judges in the circuit, local rules are the best vehicle

for setting the required number of copies.

F

r-

L
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I Rule 38. Damages and Costs for delay Frivolous Appeals

2 If a court of appeals deeri Or that an appeal is

3 frivolous, it may. after notice from the court and reasonable

4 opportunity to respond, award Just damages and single or double C

S costs to the appellee.

Committee Note

The amendment requires a court of appeals to give notice and K
opportunity to respond before imposing sanctions. The amendment
reflects the basic principle enunciated in the Supreme Court's
opinion in Roadway Express. Inc. v. Piper, 447 U.S. 752, 767
(1980), that notice and opportunity to respond must precede the L
imposition of sanctions. The form of the notice and opportunity
purposely are left to the court's discretion. However, the n
amendment requires that the court notify a party that it is
contemplating sanctions. Requests, either in briefs or motions,
for sanctions have become so commonplace that it is unrealistic
to expect careful responses to such requests without any L
indication that the court is actually contemplating such L
measures.

K

C

K
L
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l 1 Rule 40. Petition for Rehearing

2 (a) Time for Eiling; Content; Answer; Action by Court if

3 Granted.-- A petition for rehearing-may be filed within 14 days

r 4 after entry of judgment unless the time is shortened or enlarged

5 by order or by local rule. However, in all civil cases in which

L 6 the United States or an agency or officer thereof is a Party, the

7 time within which any party may seek rehearing shall be 45 days

8 after entry of Judament unless the time is shortened or enlarged

9 by order. The petition e hal state with particularity the

10 points of law or fact which in the opinion of the petitioner the

11 court has overlooked or misapprehended and .... 1. contain

7 12 such argument in support of the petition as the petitioner

13 desires to present. Oral argument in support of the petition

14 will not be permitted. No answer to a petition for rehearing

15 will be received unless requested by the court, but a petition

16 for rehearing will ordinarily not be granted in the absence of

17 such a request. If a petition for rehearing is granted,_ the

18 court may make a final disposition of the cause without

19 reargument or may restore it to the calendar for reargument or

20 resubmission or may make such other orders as are deemed

21 appropriate under the circumstances of the particular case.

L Committee Note

Subdivision (a). The amendment lengthens the time for

L filing a petition for rehearing from 14 to 45 days in civil cases

39
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involving the United States or its agencies or officers. It has 7
no effect upon the time for filing in criminal cases or for
nongovernmental parties in civil cases. The amendment makes
nation-wide the current practice in the District of Columbia and

the Tenth'Circuits, see D.C. Cir. R. 15(a), 1oth Cir. R. 40.3. ,T

This amendment, analogous to the provision in Rule 4(a) extending
the time for filing a notice of appeal- in cases involvingthe 7
United States, recognizes that the Solicitor General needs time

to conduct a thorough-review of the merits of a case before
requesting, a rehearing. In a case in which a court of appeals
believes ilt necessary tdo-re strict- the time for LfilAng a rehearing
petition,,li the amendment provides that the court may do so by
order. Aljthough the' first ,sentence of Rule 40 permits a court of
appeals to shorten or lengthen the usual 14 day filing period by

order or by local rule, the sentence governing appealsil in civil
cases, involving, the United States, purposely limits a court's
power lto altor the 45 day per'iodto orders in specific cases. If

a court of appeals could adopt a local rule shortening the time
fotr'il'in ''a petition for rehearing in all casesinvolvingjthe
United'States,, the purpose ofthe amendment would be defeated.

4J
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1 Rule 41. Issuance of Mandate; Stay--of Manda-te

- 2 (a) Date of Issuance. -- The mandate of the court 9baZ

L 3 issue Q+ 7 days after the entry of judgmcet expiration of

7, 4 the time for filing a petition for rehearing unless such a

5 petition is filed or the time is shortened or enlarged by order.

6 A certified copy of the judgment and a copy of the opinion of the

7 court, if any, and any direction as to costs shall constitute the

8 mandate, unless the court directs that a formal mandate issue.

9 The timely filing of a petition for rehearing will stay the

10 mandate until disposition of the petition unless otherwise

11 ordered by the court. If the petition is denied, the mandate

12 a issue 7 days after entry of the order denying the

13 petition unless the time is shortened or enlarged by order.

14 (b) Stay of Mandate Pending to for

15 Certiorari.--A stay of mandate pending application to the supreme

K 16 Ccurt for a writ ef eertiorari may be granted upon metion,

17 rzeaoenable netiee of whieh shall be given te all partieo. A

18 party who files a motion requestinq a stay of mandate pending

7 19 t to the Supreme Court for a writ of certiorari must file.

20 at the same time. proof of service on all other parties. The

21 motion must show that a petition for certiorari would present a

22 substantial question and that there is good cause for a stay.

L 23 The stay shall cannot exceed 30 days unless the period is

7 24 extended for cause shown -- if or unless during the period of the

E 41
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25 stay there is filed with the elerk of the court of appeals. a

26 notice from the clerk of the Supreme Court is filed showing that

27 the party who has obtained the stay has filed a petition for the

28 writ in that court, in which case the stay shall will continue

29 until final disposition by the Supreme Court. Upon the filing of

30 a copy of An order of the Supreme Ccurt denying the petition frfo

31 writ of ccrtiorari the mandate shall issue immediately. The Cl

32 court of appeals uStt issue the mandate immediately when a copv

33 of a Supreme Court order denvinq the petition for writ of

34 certiorari is filed. The court may require a bond or other

35 security may be required as a condition to the grant or

36 continuance of a stay of the mandate.

Committee Note

Subdivision (a). The amendment conforms Rule 41(a) to

amendment made to Rule 40(a). The amendment keys the time for

issuance of the mandate to the expiration of the time for filing
a petition for rehearing, unless such a petition is filed in

which case the mandate issues 7 days after the entry of the order EJ

denying the petition. Because the amendment to Rule 40(a)
lengthens the time for filing a petition for rehearing in civil

cases involving the United States from 14 to 45 days, the rule L

requiring the mandate to issue 21 days after the entry of
judgment would cause the mandate to issue while the government is
still considering requesting a rehearing. Therefore, the L
amendment generally requires the mandate to issue 7 days after
the expiration of the time for filing a petition for rehearing.

Subdivision (b). The amendment requires a party who files a L7
motion requesting a stay of mandate to file, at the same time,
proof of service on all other parties. The old rule required the
party to give notice to the other parties; the amendment merely

requires the party to provide the court with evidence of having
done so.

The amendment also states that the motion must show that a
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petition for certiorari would present a substantial question and
that there is good cause for a stay. The amendment is intended
to alert the parties to the fact that a stay of mandate is not

F- granted automatically and to the type of showing that needs to be
L made. The Supreme Court has established conditions that must be

met before it wi a mandate.

L
r-
L4

L

L
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4 1tlei1* ~ Masters -

5 A court of appeals may appoint a special master to hold hearings.

6 if necessary. and to make recommendations as to factual findings 7
7 and disposition in matters ancillary to proceedings in the court.

8 Unless the order referring a matter to a master specifies or L

9 limits the master's powers, a master shall have power to regulate E

10 all proceedings in every hearing before the master and to do all

11 acts and take all measures necessary or proper for the efficient

12 performance of the master's duties under the order including, but

13 not limited to. requiring the Production of evidence upon all

14 matters embraced in the reference and putting witnesses and

15 parties on oath and examining them. If the master is not a judge

16 or court employee, the court shall determine the master's 7
17 compensation and whether the cost will be charged to any of the :

18 parties.

Committee Note

This new Rule 48 authorizes a court of appeals to appoint a
special master to make recommendations concerning ancillary
matters. The courts of appeals have long used masters in
contempt proceedings where the issue is compliance with an
enforcement order. See Polish National Alliance v. NLRB, 159
F.2d 38 (7th Cir. 1946); NLRB v. Arcade-Sunshine Co., 132 F.2d 8 L
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L.. (D.C. Cir. 1942); NLRB v. Remington Rand, Inc., 130 F.2d 919 (2d
Cir. 1942). There are other instances when the question before a
court of appeals requires a factual determination. An
application for fees or eligibility for Criminal Justice Act
status on appeal are examples.

Ordinarily when a factual issue is unresolved, a court of
appeals remands the case to the district court or agency that
originally heard the case. It is not the Committee's intent to
alter that practice. However, when factual issues arise in the
first instance in the court of appeals, such as fees for
representation on appeal, it would be useful to have authority to
refer such determinations to a master for a recommendation.

L

L
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ISSUES AND CHANGES
Proposed Amendments to the Federal Rules of Appellate Procedures

Propoe Published January 1993 K

Number of Copies K
The amendments to Rules 3, 5, 5.1, 13, 21, 25(e), 26.1, 27, 30, 31, and 35 deal with r

the number of copies of documents that must be filed with a court of appeals. The Local
Rules Project noted that a number of circuits have local rules requiring a party to file a
different number of copies of a document than the national rules require. The Local Rules 7
Project also pointed out that the Appellate Rules are inconsistent regarding the authority of a
court of appeals to alter the number by local rule or by order in an individual case. The
Project suggested that the rules be amended either to require a uniform number in all
circuits, or to consistently authorize local rulemaking. The Advisory Committee decided to L
authorize local variations and to make the language in the national rules consistent.

No comments were received concerning these amendments. No changes were made
in either the text of the rules or the committee notes except to change "shall" to "must" in
the text of Rules 26.1 and 30. L

Rule 1 I

The proposed amendment to Rule I was not published but it is a companion 7
amendment to the proposed new rule on special masters that was published. A new L
subdivision is added to Rule 1. The text of new subdivision (c) has been moved from Rule
48 to Rule 1 to allow the addition of new rules at the end of the existing set of appellate 7
rules without burying the "title" provision among other rules. The title provision is L
combined with the scope provision in the Bankruptcy Rules.

The Advisory Committee believes that the change is technical in nature and does not
require publication.

K
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iJ ,Rule 9

The amended rule published in January was a complete rewriting of Rule 9. The
amended rule recognizes the government's ability to appeal release decisions. The
amendments also require a party seeking review to supply the court with certain basic
documents: a copy of the district court's order regarding release and its statement of
reasons; and, if the appellant questions the factual basis for the district court's order, a
transcript of the release proceedings in the district court. In addition, subdivision (b)
clarifies those instances in which review may be sought by motion rather than by notice of
appeal.

7 Only two comments were submitted. One commentator notes that subdivision 9(c)
L should also refer to 18 U.S.C. § 3'145(c). The other commentator suggests that all statutory

references be omitted from subdivision (c). Because subdivision (c) and the statutory
C references were added to the rule by Congress, the Committee decided that it should not

delete them but should add the reference to § 3145(c).
r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

L The second commentator, the National Association of Criminal Defense Lawyers
(NACDL), also made other suggestions. It suggests that the captions of subdivision (a) and
(b) should Gbe coordinated to clarify whether (a) or (b) applies after a finding of guilt but
before sentencing. In response to that comment the Committee approved several changes:
1. it amended the caption of subdivision (a) to read: "Appeal from an Order Regarding

Release Before Judgment of Conviction";
2. on line 57 the Committee inserted a period after the word "conviction" and deleted

the words "or the terms of the sentence";
3. it amended the first paragraph of the Committee Note, in line three after the word

'before" the Committee inserted "the judgment of conviction is entered at the time
of;

4. following the first sentence of the Committee Note explaining subdivision (a), the
Committee added a citation to Fed. R. Crim. P. 32(b); and

5. in the second paragraph of the Committee Note accompanying subdivision (b), the
Committee inserted a period at line 4 after the word conviction and deleted the words
Lor from the terms of the sentence".

NACDL also suggests that the rule should be amended to make it clear whether a
motion for release must be filed in the district court after a notice of appeal has been filed.
In response to that suggestion, the Committee decided to omit the second sentence of the
Committee Note accompanying subdivision (b). That sentence stated: "Implicit in the first
sentence, but less clear than in subdivision (a), is the requirement that the initial decision
regarding release after sentencing must be made by the district court." The deletion was

L..
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intended to remove any inference that a motion for release must in all instances be made first
in the district court. The rule deals only with review of a release decision made by a district
court and not with release decisions that may be sought initially in a court of appeals.
Therefore, the Committee decided that it would be inappropriate to include any language
stating categorically either that a motion must be made, or need not be made, first in a
district court.

NACDL also suggests that the rule be amended to allow a party to supplement the
district court's bail record with evidentiary material. The Committee decided that it would
ordinarily be inappropriate to allow a party to supplement the bail record in the court of
appeals so no change was made in the rule. , , LJ

Rule 25(a) 7
The published amendment provides that a clerk may not refuse to file any paper

solely because the paper is not presented in the proper form. The amendment parallels
similar language in Civil Rule 5(e) and Bankruptcy Rule 5005. No formal comments were
submitted but the clerks, through their representative who attends the Advisory Committee
meetings, expressed opposition to the change.'

The Advisory Committee made no post-publication changes in the proposed
amendments.

Rule 25(e) 7
The published amendment to Rule 25(e) provides that whenever service is

accomplished by mailing, the proof of -service must include the addresses to which the papers
were mailed. No comments were submitted;, the Committee decided, however, to expand the 7
change to require that a proof of service must also include the addresses at which papers
were hand delivered. When a document is hand delivered, the document is usually delivered
to office personnel rather than to the party or the party's counsel personally. Therefore,
questions about service can arise even when a document has been hand delivered. The
Committee consensus was that the change is not substantial and that republication would not
be necessary.

In cases involving many parties inclusion of all the addresses could result in a lengthy
certificate of service. The Committee agreed that the certificate of service should not count
against the page limit for a brief. Therefore, the Committee approved a conforming
amendment to Rule 28(g) which provides that the "proof of service" should be included in L
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that subdivision that among the other items that do not count for purposes of the page limit.
The Committee agreed that the change could be treated as technical and would not require
publication.

Rule 28

The published amendment to Rule 28 requires that a brief include a summary of
argument.

Three comments were submitted. Two commentators suggest that there should not be
a national rule requiring a summary of argument. The third commentator suggests that a
summary should be required only when the argument exceeds 25 pages.

The Committee believes that a summary of argument would be useful in a variety of
ways and decided not to make any changes in the proposed amendments. The Committee
discussion further noted that a number of circuits have local rules requiring a summary of
argument, that those circuits report satisfaction with the requirement, and that including the
requirement in the national rule would eliminate the need for those local rules.

For a discussion of the change to subdivision (g), see the discussion of Rule 25(e)
above.

L Rule 32

Rule 32 governs the form of documents. Four commentators remarked on the
proposed amendments and substantial changes were made after the close of the comment

Ad~ period.

L The major changes in the rule involve an effort to standardize type styles. The
published rule provided that any brief not produced by standard typographic printing must be

L prepared using not more than 11 characters per inch. Although only one commentator
formally objected to that approach, the Committee decided that it would be undesirable to use

Ire that standard because it does not permit the use of proportional typefaces.

Having decided that the rule should permit proportional typeface, the Committee had
difficulty formulating a standard that would accomplish its objectives without unduly

L complicating the rule. The Committee has two basic objectives: that all litigants have equal
opportunity to present their arguments, and that briefs be easily legible.
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The first objective requires parity between commercially printed briefs and those lX
produced by some other method. It also requires parity among non-printed briefs produced
by a variety of office machines and software programs. I

Legibility, the Committee's second objective, hinges upon the interplay of several
factors. The type size, the style of type, and the page format (meaning line length, spacing [

between lines, and number of lines per page) all affect legibility.

The task of formulating such a rule is made more difficult by the need for a rule that
is sufficiently general that'it will not require constant amendment to keep pace with rapid
changes in the computer industry.

The majority of the Committe approves of the approach used in draft one, found at
pages 23 through 28. That draft provides that a brief produced by a method other than
standard typographic printing cannot exceed on average the same content per page as a
printed brief. The Committee realizes that practitioners will need additional information to
assist them in implementing that standard. Therefore, the rule provides that the
Administrative Office will from time to time publish a list of acceptable typefaces and any
other information necessary to assist a person to comply with the standard established in the
rule. The list prepared by the Administrative Office should include only typefaces and 7
formats that are legible.

Because the rule itself establishes the standard, the Advisory Committee does not
believe that the task delegated to the Administrative Office creates any problems under the L
Rules Enabling Act.

Two members of the Committee believe that a more concrete standard is needed.

They suggest draft two, found at pages 29 through 34. Because draft two is a very recent
suggestion, it is uncertain whether 300 words per page is the appropriate number although
cursory review suggests that'it is.

If the Standing Committee approves either draft for publication, the Advisory -

Committee requests that special efforts be made to elicit comments from the printing and
software industries. 'Their comments may be key to the final development of a stable and

precise rule. L

In addition to changing the provisions governing typefaces, the Committee considered 7
a number of other suggestions made by the commentators and made several minor changes in Li
the proposed amendments.
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Three commentators object to double spacing footnotes. The Committee agrees that
the rule should permit single spaced footnotes but added a caution, modeled on language

L. drawn from Sup. Ct. R. 33.1(b), that no attempt should be made to use footnotes in a
manner that would increase the content of a brief.

w- To commentators object to the requirement that a brief be bound so that it will lie
flat when open. A third commentator favors the change but suggests that the rule

r specifically require spiral binding. The Committee decided to make no change in the

proposal.

Two commentators object to the requirement that the case number be centered at the
L g top of the cover. One of them suggests that if the requirement is retained that the rule be

reorganized' so that the requirements are arranged in the rule in order corresponding to the
items' location on the cover page, i.e., from top to bottom. In response to that suggestion,
the Committee approved rearranging the list of items that must appear on a cover so that the
items are listed in the order of their location. One commentator objects to the requirement
that the attorney's telephone number be included on the cover. The requirement was
retained. One commentators also notes that the proposed amendment requires a petition for

r rehearing, a suggestion for rehearing in banc, and any response to such petition or suggestion
L be produced in the same manner as a brief, but that the rule does not prescribe the cover

color. The Committee approved an amendment requiring such documents to have "a cover
the same color as the party's principal brief."

One commentator suggests that the rule should be amended so that a petition for
rehearing may be in the form either of a brief or a motion, or that it should be in the form of
a brief unless local rules provide otherwise. The Committee decided to make no change in
the proposed rule.

F
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Rule 33 Lr

The published amendments to Rule 33 made several changes in the existing rule. The C

published amendments provide: 1) the court, may require parties to attend an appellate
conference in appropriate cases; 2) settlement of the case is a possible conference topic; 3)
persons other than judges may preside over a conference; and 4) an attorney must consult 7
with his or, her client before a settlement conference and obtain as much authority as feasible
to settle the case.

Only one comment was submitted. The commentator does not remark generally about
the amendments but suggests specifically that the language be changed to make it clear that
the choice of an in-person or telephone conference is the court's choice, not the parties'.
The Committee decided to make no changes in the proposed amendments. The Committee
thought that any statement to the effect that the "court" decides the nature of the conference
might suggest that judges are involved in the processe. Because circuits that currently use
settlement conferences have adopted practices aimed at keeping the judges distanced from the
process, the Committee did not adopt the suggestion.

The Solicitor General's office had requested that changes be made to the Committee
Note and the Committee approved those changes. The Solicitor's office thought thatzas,
published the Committee Note could give rise to an inference that suits against government
official should be treated differently than suits against agencies. The redrafting is intended to
make it clear that a government official may be represented at an appeal conference by an
employee. The specific changes are:
1) the Committee deleted the third sentencej, lof, the third paragraph of the Committee, Note
(that sentence stated: "The Committee realizes that when the party is a corporatin or
government agency, the party can attend only through agents.");
2) the fourth sentence of the third paragraph of the Note was amended by inserting "of a
corporation or government agency" after the parenthetical; and
3) in that same sentence the word "regarding" was substituted for the word "over."

L.

Rule 38

The published amendment to Rule 38 requires a court to give an appellant notice and H
opportunity to respond before damages or costs are assessed for filing a frivolous appeal.

Two comments were received. NACDL strongly supports the proposal and the L,
NLRB suggests deleting the requirement that the notice come "from the court." The
Committee decided to make no substantive changes in the proposed amendments. The only
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post-publication change is a language change, changing "shall determine' to 'determines."

L Rule 40

The published amendments to Rules 40 and 41 lengthen the time for filing a petition
for rehearing in a civil case involving the United States.

Two comments were submitted. One commentator states that the additional time for
requesting a rehearing should be extended only to the United States and not to other parties
to a civil appeal that involves the United States. The Committee decided to make no change
in the published rule. A rule giving an extension only to the government would leave the
clerk's office in the position of trying to determine whether the government might want to
petition for rehearing or whether the mandate should issue. The Committee decided that an
evenhanded approach would be preferable.

The NLRB opposes the amendment because it may delay the effectiveness of
enforcement orders. The NLRB believes that an enforcement order becomes effective only
upon issuance of the mandate. Because the extension of the time for petitioning for
rehearing will delay the issuance of the mandate, the effective date of an enforcement order
will also be delayed. The Committee decided to make no change in the proposed amendment
because when necessary the court can direct that the mandate issue forthwith.

Rule 41

The published amendments to subdivision (a) provide that the mandate will not issue
until 7 days after expiration of the time for filing a petition for rehearing. This is a
conforming amendment to the change being made in Rule 40(a). Because the amendment to
Rule 40(a) lengthens the time for filing a petition for rehearing in civil cases involving the
United States from 14 to 45 days, the rule requiring the mandate to issue 21 days after the
entry of judgment would cause the mandate to issue while the government is still considering
whether to request a rehearing. Therefore, the amendment generally requires the mandate to
issue 7 days after the expiration of the time for filing a petition for rehearing.

One comment was received. The commentator suggests that the rule should state that
the mandate must issue within 7 days after the time for seeking rehearing expires. The
Committee decided to make no change in the proposed amendment. The Committee
discussed the possibility that 7 days may even be too short a time period to seek a stay of[ mandate if the party intends to petition for a writ of certiorari. The Committee also
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preferred to have a day certain on which the mandate will issue. The NLRB's comment on
Rule 40 is also pertinent here. See the discussion of Rule 40 above.

The published amendments to subdivision (b) provide that a motion for a stay of
mandate pending petition for certiorari must show that a petition for certiorari would present
a substantial question and that there is good cause for a stay.

One comment was submitted and it does not bear directly upon the proposed
amendment. NACDL suggests that the 30oday period for a stay is anachronistic because the
period for filing a petition for certiorari is now 90 days in, both civil and criminal suits. The
Committee decided to make no change in the proposed amendment but placed the suggestion
on its docket for later discussion.

When the Advisory Committee voted to approve the amendments as published there
was one dissenting vote. That members wanted the record to reflect his belief that the rule
should require a motion to show that a petition for ceritorari would present a substantial
question or that there'is good cause for a stay.' In, short, that the two should be disjunctive
not conjunctive. The Committee's position is'tLiat the rule does not create a substantive FT
standard that the circuits are bound to fblldwlbut instead lthat the rule provides notice of the
issues that should be addressed in such a' motion. To remove the inference that the rule Cl
establishes a substantive standard for ganting Via sta, the Committee decided to delete from
the Committee Note the citation to Justice Scalia'svchambers opinion in the Barnes case and
to substitute therefor a citation to the § 17.19' of Stern & Gressman's treatise on Supreme C

Court Practice.

Rule 48 '

Rule 48 is a proposed new rule authorizing the use of special masters in the courts of
appeals. Only one comment was received,' the NLRB voiced strong support for the
proposed rule. The only change made after publication was to change the number of the
proposed rule from 49 to 48 (and the consequent moving of the provisions in existing Rule H
48 to Rule l(c)).
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SUMMARY OF COMMENTS ON THE
PROPOSED AMENDMENTS TO THE FED. R. APP. P.

PUBLISHED JANUARY, 1993

1. There are no comments concerning the proposed amendments to Rules 3, 5, and 5.1.

2. With regard to the proposed amendments to Rule 9, there are two comments. One
-commentator notes that proposed Rule 9(c) should also refer to 18 U.S.C. § 3145(c).L The other commentator makes several suggestions: a) clarify which subdivision
applies after finding of guilt but before sentencing; b) clarify whether a motion for7 release must always be filed first in a district court; c) omit the statutory references in
subdivision (c); and d) allow a party to supplement the district court's bail record.

3. are no comments concerning the proposed amendments to Rule 13.

7 34. There is one comment concerning the proposed amendments to Rule 21. TheL comment is occasioned by the cover memorandum accompanying, the published rules
and need not concern the committee.

5. There are no comments on the proposed amendments to Rules 25, 26.1, and 27.

6. There are three comments concerning the proposed amendments to Rule 28. Two
commentators suggest that there should not be a national rule requiring a summary of
argument. The third commentator suggests that a summary should be required only
when the argument exceeds 25 pages.

7. There are no comments on the proposed amendments to Rules 30 and 31.

X 8. Four commentators submitted remarks on the proposed amendments to Fed. R. App.
P. 32.r"

L One commentator supports the effort to standardize type styles but suggests several
changes:
a. Normal text should be in roman font.

LI b. For non-typographic processes, the "11 characters per inch" standard is not
clear enough. If the effort is to prohibit proportional fonts, the rule should say
so and give an example such as "courier."

c. Requiring all briefs produced by non-typographic processes to be double-
spaced may have unintended consequences. Word processors can produce text
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that is visually indistinguishable from standard typographic process. A brief U
prepared by such a technique should be subject to the same rules that govern
the standard typographic process. 1

As to all three of the preceding points, the commentator suggests review of the new
Second Circuit local rule.

Three commentators object to double spacing footnotes.

Two commentators object to the requirement that a brief or appendix be bound so that
it will lie flat when open. One of them bases his objection on the fact that coil
bindings t* extra space and become entangled with other documents. A third
comomentator favors the change but suggests that the language be more specific and
require spir binding.

Two commentators object to the requirement that the case number be positioned at the K
top of the cover. One of them suggests that if the requirement is retained that the
rule be reorganized so that the requirements are arranged in the rule in order
corresponding to the items' location on the cover page, i.e., from top to bottom.

One commentator suggests that the committee consider a uniform rule as to whether
briefs produced in any manner other than standard typographic process use only one L
side of each sheet or both.

One commentator objects to the requirement that the attorney's telephone number be
included on the cover.

One commentator suggests that the rule be amended so that a petition for rehearing
may be in the form of either a brief or a motion, or that it should be in the form of a
brief unless local rule provides otherwise.

LJ

9. One comment was received concerning the proposed amendments to Rule 33. The
commentator does not remark generally about the amendments but suggests
specifically that the language be changed to make it clear that the choice of an in- LJ

person or telephone conference is the court's choice, not the parties'.

10. There are no comments on the proposed amendments to Rule 35.

11. There are two comments on the proposed amendments to Rule 38. One commentator K
strongly endorses the notice provision. The other commentator believes that requiring
the court to give notice unduly burdens the court and that notice from the other party r
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77 that the party has requested sanctions should be sufficient.

12. There are two comments on the proposed amendments to Rule 40. One commentator
states that it is unwise to build a one-month delay into all civil appeals in which the
government is a party in order to accommodate the small number of cases in which

r"I the government seeks rehearing. The additional time should be extended only to the
l, United States or an agency of officer thereof. The other commentator opposes the

extension of time because it will delay the issuance of the mandate and thus delay the
effective date of an enforcement order.

Ls
13. There are three comments on the proposed amendments to Rule 41. Two of the

comments relate to the delay of issuance of the mandate in civil cases involving the
United States. One commentator states that there is no need to delay the issuance of
the mandate for seven days after the time for seeking rehearing 'expires. The courts
should be free to issue the mandate immediately. The other commentator opposes the
delay in issuance of the mandate because it will delay the effective date of an
enforcement order. The third comment is not directly relevant to any of the proposed
amendments but suggests that the 30 day presumptive period for a stay pending
certiorari should be changed to 90 days.

14. There is one comment on proposed Rule 49. The commentator, strongly supports the
proposed rule.

L

L

L
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 9

Honorable Peter C. Dorsey
United States District Judge
141, Church Street
New Haveni, Connecticut 06510-

Judge Dorsey makes no general comment about the proposed amendments to Rule 9
but suggests that subdivision (c) should refer to 18 U.S.C. § 3145 (c). He states that
the difficulty of resolving the interrelation between §§ 3142 and 3143 with § 3145(c)
suggests that the rule should also refer to § 3145(c).

2. National! Assciation of Criminal Defense Lawyers (NACDL)
1110 Vermont Avenue, N.W.
Suite 1150' L'
Washington, D.$. 20005

NACDL makes four suggestions. First, it suggests that the captions of subdivisions L
(a) and (b) should be coordinated to clarify whether (a) or (b) applies after a finding
of guilt but before sentencing. Second, it suggests that the rule should be amended to
make it clear whether a motion for release must be filed first in the district court even
after a notice of appeal has been filed. - Third, it suggests omitting the statutory
references in subdivision (c) and, if necessary, moving them to the Committee Note. r
Fourth, it suggests amending the rule to allow a party to supplement the district
court's bail record with evidentiary material.

L

I'
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 21

g 1. Honorable Jon 0. Newman
if United States Circuit Judge

450 Main Street
Hartford, Connecticut 06103

Judge Newman notes that the transmittal letter accompanying the published rules
L reports an amendment concerning use of the judge's name and pro forma

representation and that the published text omits those changes. The transmittal letter
included in the published materials is the letter from the Advisory Committee to the
Standing Committee requesting publication of a packet of rules. The Standing
Committee did not approve the changes noted by Judge Newman, therefore, they
were not published for comment. A different letter should have accompanied the

lb published rules.

L l

7

L.

L
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 28

1. Jerry M. Hunter, Esquire f
General Counsel
National Labor Relations Board
Washington, D.C. 20570

Suggests that a summary of argument should be required only when the argument
exceeds 25 pages.

2. National Association of Criminal Defense Lawyers (NACDL)
1110 Vermont Avenue, N.W.
Suite 1150
Washington, D.C. 20005

Recommends that the decision whether to include a summary of argument be left to
the judgment of the lawyer. H

3. Honorable Ion. 0. Newman 7
United States Circuit Judge
450 Main Street,
Hartford, Connecticut 06103

Judge Newman states that requiring a brief to contain a summary of the argument is
ill-advised. He does not believe that it is useful; a judge must still read the main H
argument. He doubts that an argument is clearer because a summary is provided. He

suggests that the choice should be left to each court and to the parties in courts that

do not require a summary. L)

pi
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 32

LJ 1. Charles D. Cole, Jr., Esquire
Meyer, Suozzi, English & Klein, P.C.
1505 Kellum Place
Mineola, New York 11501-4824

Mr. Cole agrees with the amendment requiring a brief or appendix to be stapled or
bound so that it will lie flat when open. He suggests, however, that the rule be made
more specific and require spiral binding. He also suggests that the committee create
uniformity on the question of whether a brief or appendix, produced by the any
process other than standard typographic process, should use only one side of a sheet
of paper or both.

2. Gordon P. MacDougall, Esquire
1026 Connecticut Avenue, N.W.
Washington, D.C. 20036

Mr. MacDougall voices several objections to the proposed amendments. First, he
objects to double spacing of footnotes. Second, he objects to the requirement that
briefs be bound so that they will lie flat when open. Third, he objects to the

_ requirement that the case number be positioned at the top of a cover and that the
L attorney's telephone number be included on the cover.

7 3. National Association of Criminal Defense Lawyers (NACDL)
1110 Vermont Avenue, N.W.
Suite 1150
Washington, D.C. 20005

NACDL objects to double spacing of footnotes. NACDL also questions the need for
a national rule to specify the location of the case number on a brief cover but suggests
that if the rule does specify the location, the rule be reorganized so that requirements
are arranged in the rule in order corresponding to the items' location on the cover
page, i.e., from top to bottom. NACDL suggests that the rule be amended so that a
petition for rehearing may be in the form of either a brief or a motion, or that it

7 should be in the form of a brief unless local rule provides otherwise.
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4. Honorable Jon 0. Newman
United States Circuit Judge
450 Main Street
Hartford, Connecticut 06103

Judge Newman supports the effort to standardize type styles but suggests several L
changes:
a. I Normal text should be in roman font.
b. For non-typographic processes, the "11 characters per inch" standard is not

clear enough. If the effort is to prohibit proportional font, the rule should say
so and give an example such as "courier."

C. Textual footnotes should not be double spaced; requiring that they be in the
same size type is adequate.

d. Requiring all briefs produced by non-typographic processes to be double-
spaced may have unintended consequences. Word processors can produce text

that is visually indistinguishable from standard typographic process. A brief
prepared by such a technique should be subject to the same rules that govern 7

the standard typographic process.
As to all four of the proceeding points, Judge Newman suggests that the Committee

review of, the new Second Circuit local rule. 7
e. The rule should not require all briefs and appendices to be bound as to permit

them to lie flat because coil bindings take extra space and become entangled
with other documents.

K,
17
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COMMENTS ON THE PROPOSED AMENDMENT OF FED. R. APP. P. 33

L 1. Honorable Jon 0. Newman
United States Circuit Judge
450 Main Street
Hartford, Connecticut 06103

Judge Newman does not comment generally on the proposed amendments but suggestsspecifically that the language be amended to make it clear that the choice of an in-person or telephone conference is the court's not the parties. He suggests adding ",as the court directs," after the word telephone on line 24 of the published rule.

LIJ

Lr
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COMMENTS ON THE PROPOSED AMENDMENT OF FED. R. APP. P. 38

Jerry M. Hunter, Esquire 
'7

General Counsel
National Labor Relations Board

Washington, D.C. 20570

Mr. Hunter believes that the proposed amendment requiring a court to give notice

would place unwarranted burdens on the court. He suggests deleting the words that Li

require notice to come "from the court." He suggests that the rule should state:

"after notice and reasonable opportunity to respond." X

2. National Association of Criminal Defense Lawyers (NACDL)

1110 Vermont Avenue, N.W.

Suite 1150 
L

Washington, D.C. 20005

NACDL strongly endorses the notice provision. 
L

12

6
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COMMENTS ON THE PROPOSED AMENDMENT OF FED. R. APP. P. 40
1. Jerry M. Hunter, Esquire

General Counsel
National Labor Relations Board

L Washington, D.C. 20570

F Mr. Hunter opposes the amendment because it lengthens the time for filing a petitionfor rehearing in a civil case involving the United States. That change may delay theeffectiveness of an order enforcing an administrative order. An enforcement order7 becomes effective upon issuance of the mandate which will issue later under theproposed amendments.

2. Honorable Jon 0. Newman
United States Circuit Judge
450 Main Street
Hartford, Connecticut 06103

Judge Newman states that it is unwise to build a one-month delay into all civil appealsin which the government is a party. He suggests that the added time should beextended only to the United States or an agency or officer thereof.
7

L

L.
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COMMENTS ON THE PROPOSED AMENDMENT OF FED. R. APP. P. 41

1. Jerry M. Hunter, Esquire
General Counsel
National Labor Relations Board
Washington, D.C. 20570

Mr. Hunter opposes the amendment because it lengthens the time for filing a petition

for rehearing in a civil case involving the United States. That change may delay the

effectiveness of an order enforcing an administrative order. An enforcement order

becomes effective upon issuance of the mandate which will issue later under the

proposed amendments.

2. National Association of Criminal Defense Lawyers (NACDL)

1110 Vermont Avenue, N.W.

Suite 1150
Washington, D.C. 20005

NACDL suggests that the 30 day presumptive period for a stay pending certiorari

should be changed to 90 days. NACDL notes that the 30 day period was written into

the rule when the period for filing a petition for a writ of certiorari in a federal

criminal case was 30 days. Because a party now has 90 days to file a petition for a

writ of certiorari even in a criminal case, NACDL suggests that the presumptive

period should be 90 days.

3. Honorable Jon 0. Newman
United States Circuit Judge
450 Main Street
Hartford, Connecticut 06103

Judge Newman states that there is no need to delay the issuance of the mandate until

7 days after the time for seeking rehearing has expired. He believes that a court

should be able to issue a mandate immediately.
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COMMENTS ON THE PROPOSED NEW RULE 49
L 1. Jerry M. Hunter, Esquire

General Counsel
National Labor Relations Board

L Washington, D.C. 20570

Mr. Hunter expressed complete agreement with the advent and overall thrust ofL proposed Rule 49. He states that the Board has regularly called upon the courts ofappeals to appoint special masters in contempt cases and the proposed rule wouldappear to codify existing practice.

L

Lb

L
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NEW PROPOSALS

At the Advisory Committee's April 20 and 21, 1993, meeting, the Committee,

approved proposed amendments to several additional rules.

1. A technical amendment to Rule 4(a)(4) is proposed. Amendments to Rule 4(a)(4) are 7
currently before Congress. This technical amendment provides that a party who

wants to obtain review of an alteration or amendment of a judgment must either file a

notice of appeal or amend a previously filed notice.

2. A technical amendment to Rule 8(c) is proposed. The amendment conforms

subdivision (c) to previous amendments to Fed. R. Crim. P. 38. Subdivision 8(c)

currently provides that a stay in a criminal case shall be had in accordance with the

provisions of Rule 38(a). When Rule 8(c) was adopted Criminal Rule 38(a) provided -

procedures for obtaining a stay of execution when the sentence in question was death,

imprisonment, a fine, or probation. Criminal Rule 38 was later amended and it now

treats each of those topics in a separate subdivision. Subdivision 38(a) now addresses

only stays of death sentences. The proper cross reference is to all of Criminal Rule Li
38, so the reference to paragraph (a) is deleted.

3. An amendment to Rule l0(b)(l) is proposed to conform that subparagraph to the

amendments to Rule 4(a)(4). The purpose of this amendment is to suspend the 10-day

period for ordering a transcript if a timely postjudgment motion is made and a notice L
of appeal is suspended under Rule 4(a)(4).

4. Amendments to Rule 21 governing petitions for mandamus are proposed. The rule is 7

amended so that the trial judge is not named in the petition and is not treated as a L

respondent. The amendments also provides that the judge shall be represented pro

forma by counsel for the party opposing the relief. The judge is, however, permitted

to appear to oppose issuance of the writ if the judge chooses or if the court of appeals

orders the judge to do so. Although the proposed amendments were unanimously

approved by the Advisory Committee, two members wanted the record to relfect that F
they preferred another approach. They would permit a trial court judge to participate

only if ordered to do so by the court of appeals and would authorize a court of

appeals to invite an amicus curiae to defend the order in question. [
5. A proposed amendment to Rule 25 provides that in order to file a brief using the

mailbox rule, the brief must be mailed by first-class mail.
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6. Proposed amendments to Rules 32, 35 and 41 treat a request for a rehearing in banclike a petition for a panel rehearing so that a request for a rehearing in banc will alsosuspend the finality of a court of appeals' judgment and extend the period for filing apetition for writ of certiorari. The term "petition" for rehearing in banc is substitutedfor the term "suggestion" for rehearing in banc to reflect the Committee's intent toC1 treat the two requests similarly.
L 7. Amendments to Rule 47 are proposed. These amendments, and the proposed Rule49, are the result of collaborative efforts by the chairs and reporters of the variousfl advisory committees. The amendments to Rule 47 require that local rules beconsistent not only with the national rules but also with Acts of Congress and thatlocal rules be numbered according to a uniform numbering system. The amendmentsalso allow a court to regulate practice in a variety of ways but prohibit a court fromimposing sanctions or any other disadvantage for failure to follow the court'sdirectives unless the violator has actual notice of the requirements. The AdvisoryCommittee voted to delete the last sentence of the proposed Committee Note becauseit could be read to permit imposition of sanctions when a party only has constructive7 notice of a court directive.

8. Proposed Rule 49 allows the Judicial Conference to make technical amendments to therules without the need for Supreme Court or Congressional review of theL amendments.

7

L

L
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1 Rule 4.- Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 '

4 (4) If any party makes a timely motion 
of a type specified

5 immediately below, the' time for appeal 
for all parties runs from

6 the entry of the order disposing of the 
last such motion j

7 outstanding. This provision applies to a timely 
motion under the

8 Federal Rules of Civil Procedure: 
D

9 (A) forjudgment under Rule 50(b);

10 (B) to amend or make additional findings 
of fact under Rule

11 52(b), whether or not granting the motion 
would alter the L

12 judgment;

13 (C) to alter or amend the judgment 
under Rule 59: Li

14 (D) for attorney's fees under Rule 
54 if a district court

15 under Rule 58 extends the time for 
appeal;

16 (E) for a new trial under Rule 59; or L

17 (F) for relief under Rule 60 if the 
motion is served within

28 10 days after the entry of judgment.

2.9 A notice of appeal filed after 
announcement or entry of the

20 judgment but before disposition of 
any of the above motions is 

L

21 ineffective to appeal from the judgment 
or order, or part V

22 thereof, specified in the notice 
of appeal, until the date of the

23 entry of the order disposing 
of the last such motion outstanding.

24 Appellate review of an order 
disposing of any of the above
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26 3(c), to amend a previously filed notice of appeal. A party
27 intending to challenge an alteration or amendment of the judgment
28 shell must file aft a notice, or amended notice, of appeal within
29 the time prescribed by this Rule 4 measured from the entry of the

l
30 order disposing of the last such motion outstanding. NoL 31 additional fees will be required for filing an amended notice.
32 *

Committee Note

The amendment is technical in nature and is intended simplyto clarify the fact that a party who wants to obtain review of anE alteration or amendment of a judgment must file a notice ofL appeal or amend a previously filed notice to indicate intent toappeal from the altered judgment.7
L

L7
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1 Rule 8. stay or Injunction Pending Appeal

2

3 (¢) Stays in a Criminal Cases. gtays A stay in a criminal

4 cases shall be had in accordance 
with the provisions of Rule

5 38s-te of the Federal Rules of Criminal Procedure.

Committee Note

subdivision tc). The amendment conforms subdivision (c) 
to Cl

previous amendments to Fed. R. Crim P. 38. 
This amendment Ag

strikes the reference to subdivision (a) 
of Fed. R. Crim. P. 38

so that Fed. R. App. P. 8(c) refers instead 
to all of Criminal r

Rule 38. When Rule 8(c) was adopted Fed. R. Crim. P. 38(a) Li

included the procedures for obtaining a stay of execution when

the sentence in question was death, 
imprisonment, a fine, or

probation. Criminal Rule 38 was later amended and 
now addresses 7

those topics in separate subdivisions. Subdivision 38(a) now L

addresses only stays of death sentences. 
The proper cross

reference is to all of Criminal Rule 38 
7

LJ

re

L
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1 Rule 10. The Record on Appeal

L2 (a) Composition of the Record on Appeal. The record on
t 3 appeal consists of the The original papers and exhibits filed in

4 the district court, the transcript of proceedings, if any, and ar
L 5 certified copy of the docket entries prepared by the clerk of the6 district court. shal 1 he5r alleal--in 01

L 8 (b) The Transcript of Proceedings; Duty of Appellant to
9 Order; Notice to Appellee if Partial Transcript is Ordered.L 1o (1) Within 10 days after filing the notice of appeal or

11 entry of an order disnosinQ of the last timely motion outstandinDg
L 12 of a tvye specified in Rule 4(a) (4). whichever is later, the

13 appellant sha4 must order from the reporter a transcript of such
14 parts of the proceedings not already on file as the appellant

L 15 deems necessary, subject to local rules of the courts of appeals.
? 16 The order shaii must be-in writing and within the same period aL 17 copy shall must be filed with the clerk of the district court.

L 18 If funding is to come from the United States under the Criminal
19 Justice Act, the order shea4 must so state. If no such parts of

L20 the proceedings are to be ordered, within the same period the
21 appellant shall must file a certificate to that effect.
~22
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Committee Note A

Paragraph (b)(1). The amendment conforms this rule to

amendments being made in Rule 4(a) 
(4). The amendments to Rule

4(a)(4) provide that certain postjudgment 
motions have the effect

of suspending a filednotice ofappealuntil 
the disposition of'

the last of such motions. The purpose of this amendment is to

suspend the 10-day period forordering ra transcript if a timely

postjudgment motion is made and a notice 
of appeal is suspended

under Rule 4(a) (4)., The 10-day period 
set forth in the first

sentence of this rule begins to run 
when the order disposing of

the last of such postjudgmentpmotions 
outstanding is entered.

L
74

r

L
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2 or 4dg- and Other Extraordinary Writs
L 3 (a) Mandamus or Prohibition t g ouuge.; Petition

4 for Efrit; service and Eiling. - Appliatioen A party applying for
5 a writ of mandamus or of prohibition direted to A budge *e
6 judges shall be made by fil;ng must file a petition theeer with
7 the clerk of the court of appeals with proof of service on the
8 respen.e t judge or judges and on all parties to the action in

L 9 the trial court. The party must- alotasitacpothe
10 clerk of the trial court for the information of the trial u e
11 and certify to the court of appeals that such transmission has
12 been made. The petition must be titled simply. Iname

l 13 etitioneri . Petitioner. All parties to the actionn ithe trial
14 court other than the petitioner are respondents for all purposes.
15 The petition s2gLS tai are of -

L-YL 16 an udrndif the iu preentd by thz application; 
a

17 Statement of must state the issues presented and eo the relief
18 sought; state the facts necessary to understand the issues
C 19 presented by the avolication: e statement the reasons why the20 writ should issue; and include copies of any order or opinion orf 21 parts of the record wh4e that may be essential to an
22 understandings the matters set forth in the petition. Upeon
23 reeeipt-of When the clerk receives the prescribed docket fee,
24 the clerk shall must docket the petition and submit it to the
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25 court. 
1

26 (b) Denial, Order Directing Answer. - If the court is of

27 thAe Apinio that the writ should not be granted, it shall deny

28 the petition. The court may- deny the petition without an answer.

29 Otherwise, it shall must order that the 
respondent em answer to

30 thW petition be filed by the respondents within the time 
fixed by i

31 the order. The order shall bs earved by the rlerc o. the judge

32 or judges named respondents and on all other parties to the

33 aetion in the trial court. The clerk must serve the order on all

34 respondents and send a copy to the clerk of the trial court. Two

35 or more respondents may answer iointlv. All parties below other 7

36 than tha petitionlr shall alo be deemed raspondents for all

37 purposes. Two or mare respondents may answer jointly. If theo

38 judge or judges Inamd respandents do not desira to appar irn the r
39 preo dirg, they may 30 advisa tha clerk and all parties byL

40 letter, titi h I

41 The trial court iudae need not respond unless the court of

42 appeals orders the trial court judge to do so: however the trial

43 court iudae may respond if the nudge chooses to do so. If briefs

44 or oral argument are required. I the clerk shall advise the

45 parties.. of the dates an which briefs are to be filed, if brief L

46 arc required, and of the date of oral argument. The proceeding

47 shall must be given preference 
over ordinary civil cases.
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CommitteesNte 

__

In most instances, a writ of mandamus or of prohibition isit not actually directed to a judge in any more personal way than is
L an order reversing a court's judgment. Most often a writ ofmandamus seeks review of the intrinsic merits of a judge's actionand is in reality an adversary proceeding between the parties.See, e.g., Walker v. Columbia Broadcasting System, Inc., 443 F.2d

33 (1971). In order to change the tone of the rule and ofmandamus proceedings generally, the Rule is amended so that thejudge is not treated as a respondent. The caption andsubdivision (a) are amended by deleting the reference to a writof mandamus or prohibition as being "directed to a judge orjudges."

Subdivision (a) is also amended so that a petition for awrit of mandamus or prohibition does not bear the name of thejudge. Another amendment requires the clerk of the court ofL appeals to send a copy of the petition to the clerk of the trialcourt. Although most petitions for mandamus are actuallyadversarial proceedings, there are instances in which a petitionis for mandamus complains about a judge's conduct which is extrinsicto the merits of a decision or in which both parties support themandamus. In such instances, the judge may wish to appear tooppose issuance of the writ. In order to make the judge aware of
the filing of the petition, a trial court may instruct its clerkto provide a judge involved in a mandamus with a copy of thepetition.

Subdivision (b). The amendment provides that even if reliefis requested of a particular judge, the judge shall berepresented pro forma by counsel for the party opposing therelief who appears in the name of the party and not of the judge.That is, arguments made on behalf of the party opposing therelief are treated as if also made on behalf of the judge.However, this provision does not create an attorney clientrelationship between the attorney and the judge, nor does it giverise to any right to compensation from the judge. A judge who
L wishes to appear may do so, and if the court desires to hear fromthe judge, the court may order the judge to respond. once again,so that the judge is aware of the time for responding, theamendment requires the clerk of the court of appeals to send thetrial court a copy of the order requesting an answer.
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1 Rule 25. Filing and Service

2 (a) Filing.-- A paper required or permitted to be filed in a

3 court of appeals must be filed 
with the clerk. Filing may be

4 aco mplished by mail' addressed'to 
the clerk, but filing is not 

7

5 timely unless the clerk receives 
the paper within the time fixed

6 for filing," except that a brief' s- 
ohr appendixee are-ated' 7

7 as filed or the'd~y zf Iailing if 'thcmot czpeditiou3 fzrm'f

8 delivcry by mail, zxzzpti-g 3pecial delivzry, is used is timely 7
9 filed if it is mailed 'to the clerk by first-class mail. postaae

10 prepaid.Iand bears a postmark showing that the document was

11 mailed on or before the last day for filinc. Pepere A paper

12 filed by an'inmate confined 
in an institution eae is timely 

filed

13 if deposited in the institution's 
internal mail system on or

14 before thellast'day for filing. 
'WTimelyl filing of papeiri a RADer

15 by an inmate confined in an 
institution may be shown by 

a

16 notarized statement or declaration 
(in compliance with 28 U.s.C.

17 S 1746) setting forth the date of deposit 
and stating that first-

18 class postage has been prepaid. 
If a motion requests relief 

that

19 may be granted by a single judge,' 
the judge may permit the motion

20 to be filedawith the judge, 'in 
which event the judge shall 

must

21 note thereon the filing date 
and thereafter give it to the 

clerk.

22 A court of appeals may, by local 
rule', 'permit papers to be filed

23 by facsimile or other electronic 
means, provided such means are

24 authorized by and consistent 
with standards established by 

the
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25 Judicial Conference of the United States. The clerk shall not
26 refuse to accept for filing any paper presented for that purpose

L 27 solely because it is not presented in proper form as required by28 these rules or by any local rules or practices.
2 9

l 
Committee Note

Subdivision (a). The amendment deletes the languagerequiring a party to use 'Ithe most expeditious form of deliveryby mail, excepting special delivery" in order to file a briefusing the mailbox rule. The amendment substitutes therefor aL requirement that a brief be mailed by first-class mail and bear a
postmark showing that the brief was mailed on or before the lastday for filing.

r

L
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1 Rule 32. Form of a Brief, an Appendix, and Other Papers 
I

2 ~~~~~* * * * *

2
3 (b) Form of Other Papers.--

4 (1) A petition for rehearing, a suggeetein petition for

5 rehearing in banc, and any response 
to such petition er

6 uegee~tikn must be produced in a 
manner prescribed by subdivision 

L

7 (a) with a cover the same color 
as the party's principal brief.

8 *j

Committee Note

This amendment is made to conform 
this rule to concurrent

changes in Rule 35. Amendments to Rule 35 substitute 
the term

"petition for rehearing in banc" 
for "suggestion for rehearing 

in LJ

banc."

8
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I Rule 35. Determination of Causes by the Court in Banc
2

[ L 3 (b) Su e;&i Petition of a Party for Hearing or Rehearing in
3
4 &anc.-- A party may suggt the przpripteness-f petition for a

Lf 5 hearing or rehearing in banc. No response sha4-1 Should be filedr 6 unless the court ehall so orders a resiOdnse. The clerk oh~al must7 transmit any such suggestion petition to the members of the panelL a and the judges of the court who are in regular active service but9 a vote need not be taken to determine whether the cause ahall will1 O be heard or reheard in banc unless a judge in regular active,11 service or a judge who was a memberof the panel that rendered a12 decision sought to be reheard requests a vote. on such- a13 auggestion bade by a party.

gb14 (c) Time for Cmgestioe Petition of a Party for Hearing orL 315 ~Rehearing in Banc I Zuggcstion Does Not stay Mandate.-. If aF 16 party desires to s3u est that Petitionfor an appeal to be heard17 initially in banc, the segges-to petition must be made by the date18 on which the appellee's brief is filed. A suggesti Detition for19 a rehearing in bane must be rade filed within the time prescribed20 by Rule 40 for filing a petition for rehearing. , whether-the
21 le n u e.
22 Ott 

a pet et--fe
23 r a affeet 

-he24 court em appeals zr stay the issuance of the mandate.
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25 
COmmittee Note

The purpose of the amendments is' to treat a request for 
a

rehearing in banC like 
a petition for panel rehearing 

so that a 7

request for a rehearingiin 
banc will suspend the 

finality of the

court of appeals' judgment and extend the period for filing a

petition for writ of certiorari.,

Subdivision Cb). The term "petition for rehearing 
in banc" is

substituted for the term 
"suggestion for rehearing 

in banc." The m

change from suggestion 
to petition is not necessary 

to accomplish

the Committee's objective, but 
it reflects the Committee's 

intent J
to treat the two requests 

similarly.

Because of the discretionary 
nature of the in banc procedure, 

L

the filing of a suggestion 
for rehearing in banc has 

not required

a vote; a vote is taken 
only when requested by a 

judge. It is not

the Committee's intent to 
change the discretionary 

nature of the

procedure or to require a 
vote on a petition for rehearing 

in banc.

The rule continues, therefore, to provide that a court is not

obligated to vote on such 
petitions. It is necessary, however, t

that each court develop a procedure 
for disposing of such petitions 

L

because they will suspend 
the finality of the court's 

judgment and

toll the time for filing a petition 
for certiorari. 

-

Subdivision (c). Two changes are made in this subdivision.

First, the sentence stating 
that a request for a rehearing 

in banc r

does not affect the finality 
of the judgment or stay the 

issuance L

of the mandate is deleted. 
The deletion of that sentence does not

affirmatively accomplish the goal of extending the period for

filing a petition for writ 
of certiorari; it simply sets the stage

for such an amendment. In order to affirmatively 
accomplish that L

objective, Sup. Ct. R. 13.4 must be amended.

Second, the language permitting 
a party to include a request

for rehearing in banc in 
a petition for panel rehearing 

is deleted.

The Committee believes that 
those circuits that want 

to require two

separate documents should 
have the option to do so.
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2 (a) Date of Issuance. The mandate of the court must issue 73 days after the expiration of the time for filing a petition for4 rehearing unless such a petition, or a petition for rehearing in5 banc is filed or the time is shortened or enlarged by order. A6 certified copy of the judgment and a copy of the opinion of the7 court, if any, and any direction as to costs ahe44 constitute the8 mandate, unless the court directs that a formal mandate issue. The9 timely filing of a petition for rehearing. or of a Detition forL 1o rehearing in banc will stay the mandate until disposition of the7 11 petitions unless eth!rwis zrdered y the court orders otherwise.12 If the petition e or Detitions are denied, the mandate must issue13 7 days after entry of the order denying the last such petition
14 unless the time is shortened or enlarged by order.K 15 

*****

Committee Note
Subdivision (a). The amendment is a companion to the

amendment to Rule 35. This amendment provides that the filing of
a petition for rehearing in banc stays the issuance of the mandateuntil disposition of the petition unless otherwise ordered by the
court. Once again, this amendment advances the Committee'sobjective of tolling the time for filing a petition for writ of
certiorari only indirectly. Amendment of Sup. Ct. R. 13.4 is also
necessary. Because the filing of a petition for rehearing in bancwill stay the mandate, a court of appeals will need to take finalaction on the petition but the procedure for doing so is left to
local practice.
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1 Rule 47. Rules by of a Courts of Appeals

2 fax Local Rules. -- Each court of appeals b-aetioeno

3 actina bv,,a majority of ,thc-e t its judges in regular active X

4 service may. after giving appropriate public notice and

5 oortulitv to comment.,frm Lime~ to time make and amend rules

6 governing its practice. 
A local rule must be nt ei-4nconsistent 

7

7 with. but not duplicative of. Acts of Conaress 
and these rules

8 adopted under 28 U.S.C. 6 2072. Local rules must conform to an,

9 uniform numberina system prescribed by the Judicial Conference of

10 the United States. The clerk of each court of appeals must send

11 the Administrative Office of the United States Courts a co-y of

12 each local rule and internal operating procedure when it is

13 promul ated or amended. 
n all care rot provided for by rule, -

14 the catn

15 notViif

16 court of appeals shall upon their promulgation be furnished to

17 the t .dministrativz Off ic of the United ZtatZ3 Courts.

18 (b) Procedure When There Is No Controlling Law. -- A court

19 of a ppeals may regulate Dractice in any manner consistent with

20 federal laws. rules. and local rules of the circuit. No sanction

21 or other disadvanta e may be imposed for noncompliance with anY

22 requirement not in federal statutes. 
rules. or the local circuit

I 23 rules unless the alleged violator has actual notice of the

24 recruirements.
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Committee Note

Subdivision (a). The amendment requires that local rules be
consistent not only with the national rules but also with Acts of
Congress. The amendment also states that local rules should not
repeat national rules. Repetition of a national rule in the text
of a local rule makes the additional local requirement orvariation less apparent.

The amendment also requires that the numbering of local
rules conform with any uniform numbering system that may be
prescribed by the Judicial Conference. Lack of uniform numberingmight create unnecessary traps for counsel and litigants. Auniform numbering system would make it easier for an increasinglynational bar and for litigants to locate a local rule thatL applies to a particular procedural issue.

Subdivision (b). The rule provides flexibility to the court
in regulating practice when there is no controlling law.L Specifically, it permits the court to regulate practice in anymanner consistent with Acts of Congress, with rules adopted under
28 U.S.C. S 2072, and with the circuit's local rules.

This rule recognizes that courts rely on multiple directivesto control practice. Some courts regulate practice through the
F published Federal Rules and the local rules of the court. In the

past, some courts have also used internal operating procedures,standing orders, and other internal directives. Failure to
7 include directives in local rules can result in lack of notice.Counsel or litigants may be unaware of various directives. In

addition, the sheer volume of directives may impose anunreasonable barrier. For example, it may be difficult to obtaincopies of the directives. Finally counsel or litigants may beunfairly sanctioned for failing to comply with a directive. For
these reasons, this Rule disapproves imposing any sanction orother disadvantage on a person for noncompliance with such an
internal directive, unless the alleged violator has actual noticeof the requirement.

There should be no adverse consequence to a party or
attorney for violating special requirements relating to practicebefore a particular court unless the party or attorney has actualnotice of those requirements.
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1 Rule 49. Technical and Conformifa Amendments I
2 The Judicial Conference 

of the United States may amend these

3 rules to correct errors in sellinq. cross-references or

4 typography, or to make technical changes needed to conform these

5 rules to statutory amendments.

Committee Note

This rule is added to enable 
the Judicial Conference 

to make

minor technical amendments 
to these rules without having 

to

burden the Supreme Court 
and Congress with reviewing 

such

changes. This delegation of authority 
will relate only to

uncontroversial, nonsubstantive 
matters.

8
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AGENDA IX
Washington, D.C.
June 17-19, 1993

REPORT TO THE

COnWITTEE ON RULES OF PRACTICE AND PROCEDURE

FROM THE

SUBCOMMITTEE ON LONG RANGE PLANNINGL
JUNE 1993

L
Introduction: This is the second annual Report from the

Subcommittee on Long Range Planning. In the first part of this
Report, the Subcommittee offers three Action Items for
consideration by the Standing Committee: (1) a referral of the
Carnegie Commission Report on Science and Technology to the
Advisory Committee on the Rules of Evidence; (2) a request thatLI the Advisory Committee on the Rules of Evidence consider the
feasibility of drafting "Rules of Trial Management"; and (3) a
proposal that the Subcommittee prepare a self-study of the
overall rulemaking procedures for review by the Standing
Committee. The second part of this Report is informational, with
two purposes. First, the Subcommittee will identify long range
proposals currently being considered by the Standing Committee
and the several Advisory Committees. Second, the Subcommittee
will describe its own ongoing efforts.

L The Subcommittee has three action items for consideration by
the Standing Committee and, for the sake of convenience, they are
placed at the beginning of this Report. Brief discussion followsLI each item and background materials are attached as Appendices to
this Report.

Action Item #1: The Subcommittee recommends that the
L Standing Committee request that the new Advisory Committee

on the Rules of Evidence review the Report of the Carnegie
Commission on Science, Technology, and Government, Science
and Technology in Judicial Decision Making -- Creating
Opportunities and Meeting Challenges (March 1993). The
Advisory Committee should be asked to report back to theL Standing Committee with recommendations for rules or
procedures, if deemed appropriate. Additionally, the
Advisory Committee might suggest how the Standing Committee,
in turn, might respond to the Carnegie Commission Report

L more generally within the context of the committee structure
of the Judicial Conference.

The Carnegie Commission on Science, Technology, and
Government was formed in 1988 to address the changes needed in
organization and decision-making at all levels of government to

K



deal effectively with the transforming effects of science and
technology. The next year the Commission formed a Task Force on
Judicial and Regulatory Decision Making. The Task Force
participated inthe work of the Federal Courts Study Committee - -C

and its follow-on efforts culminatedin the March Report. For ,
general information on these long-term issues, a copy of the
Executive Summary of the Report is attached as Appendix A.

One of the principal findings ofithe Carnegie Commission
Report is "(a] judge has adequate authority under the present
Federal Rules of CivilProcedure,,andof Evidence to manage
[science and technology'] issues effectively. . . . p. 36. While
this is the most relevant finding related to our task of federal
rulemaking, the Subcommittee believes it is appropriate for the
Standing Committee to undertake some comprehensive evaluation of
the Carnegie CommissionReport. The Report has a great deal to
say about how hefederal courts ought 1to approach i 'sues of
science and t cology an the Standig Committee is the entity
within the Th~r Brnc1~ that ha's the chief respons'igiity for
proposing natCional practices and procedures. The Subcommittee
also believest tha the vi C ittee onthe of
Evidence is of approprkv ite aoaum f t init eforeiew of the
Carnegie Co sin Rep ot 4 vai round

papers. Of ure, to Septemben w t 9 ther Adviso wo
Committees i susprpiat e an should exected prior to theId
presentationr anf Profesoaker consbcealion ony t1n Randige

Acti n I t ie l#2: The Suo q omtte reommends that the
Standihe dCo'mmittee request tt thnew Advisory Committee on
the Rules oEvidence coordinate a joinffrt among the
vrious Advitsory Committ I tes to stud ndg Keeton' s conep
of -Ruled `bfo Trial Ma-nagemnt"

In his morandum of September 1, 1992, Judga Keeton wrote
Judge Pratt -m~itee on Numerical'and Substantive
Integration) a Professor Baer Subcommittee on Long Range
Planning) to suggest the idea of frMulating "rules, of proof"

that would in~~~~~~~o te, ru es f ~~~~eidence", but would go beyond
them to inclui ote spectsof ial mngmn.Hs
suggestion wa te tohe ABA Stanards for Trial )ar aement

,~1I, I -] 1 12 LF-

adopted in Fe r192 althoug uge Keetonhas ben anH

advocatendigoComItate i long ashhe has' belen the
Chair of the c .1 'opy of his memorandum is
attached as pedxB.II

The Subcomitee suggests ~tht ~the new Advisory Committee on
the Rules of Evdne~ skedto l~oor~66dinate a joinit'effort withK
the Advisory Comite nthe Riv i Rues and the Advisory

Committee onth~ 'CriminalRuls sOtudy this idea and, if It is
determined to, he meito brngfrward appropriat
recommendations. This is a recommedation for study. The

'2



Subcommittee does not endorse or reject the concept ofK 'megarules." The Subcommittee is persuaded, however, that one of
the Advisory Committees ought to be designated to take the lead
so that the proposal is not left to languish in rules limbo.

A, Action Item #3: The Subcommittee requests authorization
from the Standing Committee to undertake a thorough

r evaluation of the federal court rulemaking procedures that
will include: (1) a descriptivenarrative of existing
procedures; (2) a summary of the extant criticisms of the
existing procedures; and (3) an assessment of the existing
procedures and the criticisms, with recommendations how

X federal courtrulemaking might be improved.

There are anumber of reasons why the Subcommittee believes
L that this proposed study is.Lappropriate'and timely.

Each year, the Standing Committee is obliged to undertake a
self-evaluation for the Judicial Conference. This is rendered
somewhat pro formabythe-statutory mandate that the Judicial
Conferenceappoint theStanding Committee., 28 U.S.C. S 2073(b).'
But the point is that the Standing Committee purportedly is under

L some obligation to evaluate the general rulemaking procedures
apart from specific rules of procedure.

7
Since its creation in' 1991, the Judicial Conference's

Committee on ,Long Range Planninghasisought to encourage long
range planning in'all aspects of judicial administration,

E including rulemaking. The Standing Committeehas assigned'L primary responsibility for long range planning in rulemaking to
this Subcommittee. The January 1,992 Reportifrom the Standing
Committee to, thelC'-ommittee ,on Long Range Planning described "theL chief functions o6 the Subcommittee' to' include "serv[ing] as a
focus for taking ,he long range view in, rules andprocedures" as
well as -gather, fing lproposals that go'beyoond the rulemaking
norm(s] in terms,.of breadt or time, frame." ,A general inquiry
into the rulemaking procedures meets both these criteria.

It is difficult to overstate the long term significance for
rulemaking of, the CivillJ stice Reform Act of 19906, Pub.L. No.
101-650, SS 101-1 5, 104, Stat. 5089-98 (1990). ProfessorE Mullenix mayor may not be guilty of exaggeration, but she has

L provocativelyinsisted that the implications of this legislation
-will be drama-tiC cand wi'despread for years to come":

.The central importance of the Civil JusticeReform Act
is ithisl: the Acthas effected a revolutionary
redistribution of the procedural rulemaking power from
the federal judicial branch to the legislative branch.

L Congress has taken procedural rulemaking power away
from judges and their expert advisors and1 delegated it

4tolocal lawyers. By the expedient of declaring
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procedural rules to be substantive law, Congress has
effectively repealed the Rules Enabling Act. Congress
has by fiat stripped the judicial branch of a power
that uniquely bears on the judicialfunction: the power
to prescribe internal rules of procedure for federal |:
courts. By legislative'stealth in enacting the Civil
,Justice Reform Act, Congress is continuing to'transform
the Advisory Committee on CivilRules into a, quaint,
third-branch vestigial organ.

Linda S. Nullenix, The Counter-Reformation in Procedural'Justice,
77 Minn. L. Rev. 375 379 (1992}. Professor Mullenix is on the [7
facultyat the University of Texa-s School of Law and 6erves' as
the co-reporter and legal counsel to the Civil Justice Advisory
Group fo th Sutherni, Disltric~t of "Texas'. A copy of her article7
is attached as Appendix C. Others have made,'similar", dark
predictions about the future of judicial ruie'making,. The
gubcom ittee believes that th[is 1e1 Satianio nd its af temath of
localns r ulema k at the ve y least bie j3he St'anding [e

Committe t~ cpsider iow bes to montor d~elopmentp, identify
promisin i~nvtos, 'aand~ propo 1I se' ~naton l le i mprovmets
Indeed,. eve the i Pn Stht fail a 3.ocA 1l el will

Carl Tobi'as, u [i Re__ [
F.R.D. 49 (l99s) ( sugges .nljtht h Juica Con sseic e mdst
somehow ireva l I [7
plansdvl nd ake d Son con
Id. At 56j. a o 3
context ofrg~o~rs'

Each 1f' | oi hasr`9-3o
transmiss'bfl Si teApi 22, 1993,
recent rule e ~are atment
expressed~a~o's ie
with the pret ~ ~ rcde ~ 'e~ie ~rnce
that othey e staat{ ~ e&' 1c'heFl

responnib4 f ;rtisi othis
Court.'" Ita~x o eat 3(Apil 2, 193) One
reading"oI erL ~~Sa ~~~ld'on
behalf di Esef[ak ToiasIithose L

apprehien'sbHlKWits nea
Disseintin 9)

TeDisse itin ttit1 L on
judicial Juenkigp ,r~ ~ Cy~ JutcR~ mAt:
"lAny imajo n~ ' dEl~~ t~~[I
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no denying the reality that during recent periods of public
comment many prominent judges, lawyers, and commentators
expressed frustration over specific rule proposals and have
protested the way rules are being made under present'procedures.L The controverted public commentary over the recently proposed
changes in Fed.'R. Civ. Pro. 11, which was noted in Justice
Scalia's Dissenting Statement, is but one example. To refresh
your memory, Appendix D contains some articles critical of the
existing rulemaking procedures and an editorial from the National
Law Journal suggesting that national rulemaking ought to defer to
the local'rulemaking under the Civil Justice Reform Act. Not
that long ago, Senior District Judge John L. Kane, District of
Colorado, addressed the American Corporate Counsel Association's
annual meeting to say:

To miy knowledge, a brand new conceptualization of what
procedure should do and should be has yet to be attempted.

Accordingly, I propose that judges, legislators andL lawyers of today undertake to abolish all rules of civil,
criminal and appellate procedure and the attendant rules of
evidence. I suggest in their place a unified system which
eliminates the entire concept of responsive pleading as well
as its accompanying pervasive discovery and scenario trials
followed-by totality of circumstances appeals.

L John L. Kane, Procedural Reform and the Costs of Litigation,
A.C.C.A. Docket 36, 38 (Fall 1990) (A copy was distributed to all
members of the Standing Committee in November 1990). These calls
for reform of federal court rulemaking from those outside the
process provide another justification for undertaking a thorough
self-evaluation.

Those directly involved with rulemaking likewise have raised
questions concerning rulemaking procedures. In his December 17,
1992, letter to Judge Keeton previously distributed, the Chair of

L the Advisory Committee on Civil Rules characterized as worthy of
the "highest priority" a list of issues that included-

r "Maintaining the independence of the federal rules process and
streamlining the process to make it more effective." For
additional relevant expressions of concern, see Appendix E which
contains: (1) an interview from the Third Branch with Judge
Keeton describing the procedures and expressing "concern[] that
bills continue to be introduced in Congress to amend federal
rules direcjtly by statute, bypassing the Rules Enabling Act
process"; (i2) aletter dated March 8, 1993, from Judge'

L Easterbrooki to Reporter Coquillette analyzing the rulergaking
sequence an 1t1suggesting changes in the scheduling process; (3) a
letter datei Joly 31, 1992, from Judge Stotler to Judge Keeton
entitled "Phiilosophy of Task" raising broad issues about how the
rulemaking procedures ought to be conducted; (4) a letter dated
January 20, 993, from'former Reporter Carrington to Professor

C Baker discussing the respective roles of the iStanding Committee

5
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and the Advisory Committees. What these items have in common is
a concern about the rulemaking process as a process. These are
the kind of concerns that are not fully addressed in the
consideration of specific rules changes. These are the kind of
concerns that'would be best addressed in a sel'f-study of
rulemaking.

The self-study being proposed will ask the questions: WhatI
are the goals, of federal' judicial rulemaking procedures How
well do'the 'existing procedu'res i'ccomplish those goals? What ake[
the criticisms' f the way federal rules are made?7 Are the
criticisms valid in' terms of the goals of rulemaking? How might
rulemaking'proc'edures be improved?,

The proposed report would be in three parts: (1) a
descriptive narrative of existing rulemaking procedures,>
includifg' some institutional history as background; (2) 'a summary
of the extant criticisms of 'the existing procedures' includingX
the views of participants and non-participants alike; and (3) an
assessment of the existing procedures and- the, criticisms,
specifying how federal court rulemaking mightibe improved. The
immediate audience for the Subcommittee report would belthe
Standing Committee, which would review'the report andmake any
recommendations to theiJudicial Conference. It is anticipated
that a draft report could be prepared by the June 1994 meeting of
the Standing Committee. l'

Of course, before the S'ubco"mmittee would underitake'this
task, the Standing Committee must agree that' it iwould be9
worthwhile.

The remaining items in this Report are informational items
only,' although the Subcommittee welcomes suggestions and comuents
from the Standing Committee and the Advisory Committees.

LonQ ranue matters pending before the Standing Committee. Li
The most noteworthy development since the last report of the
Subcommittee was the creation of a new Advisory Committee on the
Rules of EVidence. The new Advisory Committee is chaired by
Judge ,Ralph K. Winter and the Reporter is Professor Margaret A.
Berger.

Lait'year the Standing Committee created two new
subcommittees; the Subcommittee 'on'Style and the Subcommittee on
Long Range Planning'. 'These subcommittees have become fully
operational. The Subcommittee 'on Style has undertaken the L
formidable task of reviewing'qall of the Federal Rules for clarity
and consistency in style. The Subcommittee has developed '

standards for its use, as well as for the consideration by the
various Advisory Committees. 'It lhas reviewed all proposed
amendments 'to theFedetal Rules'and is in the process of
reviewing all of-the existing Federal R4les of Civil Procedure. [7
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The Subcommittee on'Long Range Planning convenes regularly to
articulate those issues that deserve discussion and review over
the long term. It continues to work with the Long Range Planning
Committee of the Judicial Conference to coordinate planning
efforts and to utilize resources most effectively.

One of the suggestions developed over the course of several
memoranda by Judge Keeton was the formation of a new Subcommittee
on Substantive and Numerical Integration ofthe Federal Rule's of
Procedure. This Subcommittee, chaired by Judge Pratt. reviewed
several alternative proposals on integration-of the rules and metL to discuss future plans. The Subcommittee intends to remain in
existence but has decided'to table its efforts for the short,
term, given the development of the district court plans pursuantL to the Civil Justice Reform Act and other activities of the
Advisory Committees and the Standing Committee.

Upon the recommendation of the Subcommittee on Long Range
Planning, at the December 1992 meeting, the Standing Committee
referred four recent comprehensive studies for evaluationby the

r various Advisory Committees: (1) Federal Courts Study Committee
Report; (2) A.L.I. Complex Litigation Project;'(3) A.B.A.-
Blueprintto Improve the Civil Justice System;,and (4)
President'sCouncil on Competitiveness Plan to Improve the Civil

7 Justice System. Additionally, the Standing Committee formally
referred the Report,,of'Subcommittee #3 of theiLongRange Planning
Committee to the various Advisory Committees for commentandF- study. These documents are currently under revliew.

Several other pending proposals may be describedas long
range. The Standing Committee may be interested in examining the

L rules and standards concerning professional responsibility and
admission to the bar to determine the advisability of developing
one uniform set of guidelines for all attorneys practicing before
the federal courts. The Local Rules Project continues to strive

L for the implementation of its final report.- Specifically, it
seeks to obtain uniform numbering of all local rules and the
rescission off"those rules that simply duplicate'existing law as
well as those that directly confli~ct with, existing law. The
Project also' intends to monitorN these development in light of
the Civil Just'ice Reform A'ct'.

Lona ranoe matters' pending before the Advisory Committee on
Appellate Rules. ',In December 1992, the Advisory, Committee
responded in detail to the request from the Judicial ConferenceKue Committee on Long Range Planning and that letter was distributed
previously to+dmembers' of the Standing Committee., lThree areas of
long range and broad ls-ciope consideration may be ,highlighted.'
First, the Advisory Committee continues its work with the Local
Rules Project. The' majority of the-circuits have,' renumbered
their rules to correspond to the national rules and severalF- circuits' have'reviewed their rules'a'nd eliminate language that

7
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merely duplicated the national rules. The Advisory Committee has 7

advanced several proposals for change in the national rules based
upon successful local rules. Related proposals will be presented
at the June 1993 meeting of the Standing Committee. Second, the
Advisory Committee is studying how best to respond to the
Congressional amendment to the Rules Enabling Act that authorizes
rulemaking to define the jurisdictional requirement of an
appealable final judgmentand to expand the instances of
permissible interlocutory appeals.,, Third, the Rules of Appellate
Procedure, are next on the agenda'of the Subcommittee on Style, as
part of the effort to simplify and clarify the language of 'the"
entire bodypof rules.' Other ,miscellaneous items currently under ']
consideration by the Advisory Committee include: procedures,
related to, prisoners',mail; proceduresfor panel and 'en banc
rehearing; the effects of wordprocesosing technolog on iguring
costs; mandamus procedur esming tice;, stud of
intercircuit and intracircuit conflicts; and recohsideration of
the mail-box rule.

Long ranae matters Dendina before theAdvisory Committee on
Bankruptidv, Rules., One ofthe Advisory Committee 's most
significant long-range plannin initiatives has to dowitmho
advances in' tchnoilogy. Three years agodthe Advisory Committee
formed a Subccommittee onl echnology to study ways to improve the
adm inistration o akupc ae by using technological
advaniest o e most recent package of ruLes changes
inc lu!ded 3e Rl ~6 'wAc prvie 'fo elctronic 'noticing to
parties, ihtado radit"ona mili bf 'paper notices. Other
technological a daces currently being considered include the use
of f acimilema nes for' filing docmets And the useofJ
electr~Fp~ a~t n comp ctis~k ~~~t'~c~nolo'gy 'to',read and store
docume xmatter currently is oendig before
the Ad visory [ tte'ls lbc mittee on Local- Rules. The
Ounc t, y D vis'ion" A istrative

Octia o uni if Atring t 1'em for
l exi e ge efo iw ti o achiv ,ater

laoin Ji vriof ets, Lf Li deral rue ht al with

to SO~jq AC e 4 l~atter lyn th~e for disii r~dil Coo nittee isPanalog, 2 W ;8 1 1 th tt4 4 I entci y

redrafa bie F 2itI now 't s bJ
rgMOr p pnig ore

Co ngrl 5 that o ther thing ldr e new
experimen~al,9~a tr ~0 to cpe ml aiesog~ia~os and

for re6ris~ nsE'~n~' Cd '

~ tI~i ~edi~a be~f~ent~i Ad0isrv omittee on

C gfivnilt,~ldi~l o 6'te, AL ~ sr

I F~~~~~~~~~
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improving-the organization, integration, consistency, and style
of the Civil Rules; proposing amendments to accommodate advances
in technology; enhancing procedures to encourage settlement and
to facilitate alternative dispute resolution;-and refining
procedures to facilitate the disposition of complex litigation.
Two particular examples are timely. First, the Advisory
Committee and the Subcommittee on Style are currently working

F together on a comprehensive re-styling of the entire set of Civil
Rules. Much progress has been made. Second, as part of the
ongoing effort to accommodate technological advances, the
Advisory Committee is considering amendments to Rule 43 to allow

L the contemporaneous transmission of testimony from a witness off-
site from the courtroom.

-Lona range matters peRding before the Advisory Committeelon
L the Rules of 'Evidence. This newly-established Advisory Committee

is organizing itself and establishing procedures and an agenda.

LI Long range matters Rending before theAdvisory Committee on
Criminal Rules. The Advisory Committee reports that recent-7
developments in several areas of criminal procedure portend long-
range consideration'in rulemaking. The long-range agenda
includes reconsideration of criminal discovery, sentencing
procedures and jury selection procedures. 'Among these, criminal
discovery may be one of ;the most controversial and likely'will
occupy the Advisory Committee. Currently, Rule 16 is being re-
examined. The Advisory Committee is preparing, along with the
Subcommittee 'on Style, to conduct a complete review of the Rules
of Criminal Procedure in their entirety, as part of the overall
re-styling of each of the different sets of federal rulees.

E Liaison with the Lona Range Planning Committee of the
Judicial Conference. In a letter dated October 26, 1992, and
distributed in the materials for the December 1992 meeting of the
Standing Committee, Judge Otto R. Skopil, Jr., Chair of the

L Committee on Long Range Planning of the Judicial Conference wrote
Judge Keeton requesting a review of a list of planning issues and
recommendationstfrom the Standing Committee. Judge KeetonL * solicited comments from the Chairs and Reporters of the various
Advisory Committees. In a letter dated January 8, 1993, and
distributed to all members of the Standing Committee, Judge

7 Keeton transmitted those comments and offered his own reactions
L and suggestions. This detailed correspondence need not be

rehearsed here, except to note that the effort at liaison
continues at this level.

In a letter dated November 25, 1992, and distributed to the
Standing Committe'e with the materials for the December 1992
meeting, Judge Becker,'Chairman of Subcommittee643 of the Long
Range Planning Committee offered some follow-up on'the'letter
from Judge Skopil'mentioned in the preceding paragraph. Judge
Becker's letter included a report listing issues and related

L
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possibilities for long range consideration. As noted above, at
the December 1992 meeting the Standing Committee referred this
letter and list directly to the various Advisory Committees for
comment and study.

Matters currently'under consideration by the Subcommittee.
There are several matters currently under consideration by the
Subcormittee~,onLong Range Planning. These may be simply listed 7

here. Parentheticals indicate the Subcommittee member(s) with ,,,
primary responsibility.

ti~lJf(a) There havebeen some developments with the
proposed'"paperless court" Concept. The Committee on
Automation and Technology of the Judicial Confe~rence has

~approveid 4 ~~r'copmme'nd'a'tionfor ,developiLng one or more i
prototype i!,;n-court, expozriment i'felectronic document
processing technolog.j ,Th oesi are to determiie the
feasibilit of ajllowing 'I4ttq rne to fIle pleadings and
as~ociatedoCumIts g, lec rtallir tanid determine the,

in ju~g~F~[ camibers . Pr~eyitus 6y rh1 iomittee s'5 ChairmTan,
,District aThdge J we n Judrr esti Diiso ted that rul
Chdnir v PEfficlde is de pwn tdie Committee hasrii

foran!c'lutmathendacutiond ~t ehsting t icomngit ee to

coptraddtas~ito softwar~dng~e adK exhbi imain Pr

peurtm4 frportng~ln at,,,leastionec[~ dis"tic hbesiandes

fas4ml lfor ,Thit9 en9h4icouit epets to has

(1K~~~~~eeton)~~~~~~~~ I ~~~~~,,on

snd ,c~The Article J1I, Judgess Division of the
Administra e ffi is developing guidelines and standards .
for ani "automated courtroom" for testing the integration of
computJer-aidedL Lancriptiont software and exhibit imaging
software.jomevdristicts already have implemented real-time

uthat heprtiandigatoleastee alone trict has ano imaging
systemi or exhibits' T e Circuit expects to establish
automead courtroo papeo dapceity in everydistrict where volume F
and cnpeity of,~couirtbusiness o~JdJUStify the
e Sen itures. These developments i are eing monitored.
(Bakez)

n) t 1Several, etvironmental organizations have requested
that t~eStanding COmmittee allow the filing of 'legal,
plead ns oqn double-sided paper and reur se of

unbl hed paetrduce the a uno ' r as well as
the envronmental of the fe1deral courts.
Thei 6mbcimitt ~ asIrqusted 5II~s [ evaut of these

ideasi "the Aaitsrtive Of~fice te S. ,,Courts.
(Keetoif
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(d) The Reporter of the Standing Committee, Dean
LowS Daniel R. Coquillette, and Professor Mary P. Squiers are

supervising the creation and maintenance of a bibliography
of the secondary literature on federal procedures. This
ongoing bibliography will include the various studies of the
FJC and other similar agencies and organizations, as well as
books and articles. It will be organized along the same
lines as the different sets of rules. The Subcommittee will
review the bibliography to identify long range proposals for
rules changes. (Coquillette, Squiers & Baker)

L 1016,(e) The Civil Justice Reform Act of 1990, Pub. L. No.
101-640, 104 Stat. 5089, began a new experiment in local
rulemaking aimed at reducing the expense and delay in civil
litigation. Congressional and judicial expectations are
that some of the experimental procedures may be developed
into national rules changes. The Committee on Court
Administration and Case Management of the Judicial

L Conference was delegated primary oversight responsibility to
conduct the statutory duty of review and evaluation in
anticipation of the Judicial Conference's report toL Congress. The Subcommittee is attempting to monitor these
developments. (Baker & Coquillette)

Respectfully submitted,.
Subcommittee on Long Range Planning

Thomas E. Baker, Chair
Frank H. Easterbrook
Edwin J. Peterson

Robert E. Keeton, ex officio
Daniel R. Coquillette, ex officio
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

SAM C. POINTER. JR.

JOSEPH F. SPANIOL. JR. M E X 0 R A N D U K CIVIL RULES
SECRETARY M E }£ O R A N D U M WILLIAM TERRELL HODGES

CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

TO: Judge Pratt
Professor Baker

DATE: September 1, 1992

SUBJECT: Providing a Place in a Unified Numbering System
for Rules of Trial Management

L

Attached is, a copy of an article by Susan Abbott-
Schwartz, Associate Editor of Litigation (A Publication of the ABA
Section of Litigation), "ABA Adopts Nine Standards for Trial
Management," published in Vol. 17, No. 5, June 1992, p. 11.

Also attached is a copy of "ABA Trial Management
Standards," which I obtained from ABA headquarters in Chicago.

L As you will recall, I have been interested in the
possibility of formulating "rules of proof" that incorporate "rules
of evidence" but go beyond them to include other matters trial
judges control in practices that are less formal and probably less
consistent than rulings on objections to evidence. There is a
considerable overlap between the subject matter of "rules of proof"
as I have been thinking of them and the ABA "Trial Management
Standards."

Might your respective subcommitteesconsider Twhether we
should be thinking about (1) reserving a place in any unified
,nzering sysm for Rules of trial management, (broadly conceivedr Lo include rules of proof, rules about time management, and other
things include in the ABA "standards," as well as rules of
evidence), 4nd) f2' whethpr ant whpn xe_ or more Advisory
Committee(s) hould be asked to undertake drafting or a study of
p5arr ur aT or -Tnis s-ubject matter?

Will Bryan Garner insist that we call them "Trial
C, Management Rules" to get rid of another prepositional phrase?
L

Enclosure C

r cc: Members and Staff of the Standing Committee
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Trial Management Standards

Recommended by
National Conference Of State Trial Judges

American Bar Association
Judicial Administration Divlslon

February, 1992

L Approved by the House of Delegates of the American Bar Assn.

Introduction

This proposal complements the ABA Court Delay Reduction Stand-
ards which focus on court management of the pretrial phase. It

L recognizes that trial time is the court's most valuable and scarce
resource, and is premised on the belief that an effective and efficient
presentation of admissible evidence and applicable law is the respon-

_ sibility of both bench and bar.

IThese proposed Tril MAnagement Standards address presenting anL "effective" trial without diminishing the fairness or the perceived
fairness of the triaL One of the major features or basic premises of
this proposal is the concept of a 'Trial Management Conference"
which is designed to prepare both a judge and attorney to participate
in the trial.

C1 These recommendations have been distilled from numerous sour-
ces as further discussed in the following preface, but mainly are the
reflection of what trial judges have put into practice in courts across
the country.

L.
-111 Respectfully submitted,

Phillip R. Roth
Chair 1990-91

NationaI Conferenc4 of
State Trial judges



Preface / Acknowledgement

Chairman Roth has distinctly stated the pur- As you read the standards, you will note the

pose and importance of these proposed standards. importance of the judge and attorneys who actual-
It is difficult to give credit or recognize the many ly try the case participating in a Trial Management L
persons who have contributed to this work. For Conference. While numerous persons have con-

example, the word "effective" was chose careful- tributed ideas to this concept, credit must be given

ly to describe the type of trial that was deemed to Professor Ernest C. Friesen, who has published

appropriate by a group of lawyers, judges and numerous articles addressing the importance of

educators who developed a course under aigrant pretrial preparation by both the judge and the

from the State uitsce Institute. Effective connotes lawyer.
quality rather than an approach empha,,$ e- The timeliness and the need to adopt these

ficiency for the purpose of speng up t standards is appropriately described by the fol-

process. The title of that cors is~Mngn ras lowing excerpt from the conclusion of On Trial:

andhaseepresentedbot t The time has arrived for judicial
National Judicial Colle and i 'umeous sates m of all phases of trial. Judicial

by the Institute r urt a/Natithesinefactorthatdisishes

materalseel wpdforthature are reflected expeditiously than elsewhere. Attorneys

wh1o partip h pL have F a1 demand more judicial ontrol of the trial
wr T f o, s is in our

Oe2W~srr~k.Ktia I BM SSud~entafairrfcurentctizen
The otiy~or~jfor~hisproject land te other

"to iKbl Nobody sir~wantssummary justice. Tht,
pubiicathIon A h anred t f ti hovreent be the alternative. The

maniagemet wasl~e p We of the Nation al Centera

r-U~~~~~jros et resnbe resoabe liit;andpoiit

fortate rso e was the e woinit IcIthe On withot isreetacitcs and self-indue ncen

ThaL ~T1~ U n4 Criminal ~'r~1s.eThis bClawyerse andewith judges who are able-
[n actually andt want to- eeif ti moving. i

~on~ided tat: tattoouchtos 'fr? toughttobe n
'~alln~U~ ~ ~i~ 7~ene withut ~arifidg forgranted.

faimesria0 pby~pah ~id theu iunu terial and Our endorsemfent of trial management by

by)udaJaneetofecplaeothtra, judges rest first uponlthe demonstrated effective-
Thes~ sandard~ onlycite teco cuin or ness Of judcial mz;anagement in expediting case

~ itsprfr~l ~ithbrl Dale processin atboth the pretrial and trial states and

ips's othefact t all steps in the trial process are
Calif~l.ESuid~F~11rt Jdgeih' ivr amenabiet oe jdicial control. The conclusion

DenV. Rbr ant ofthe Naioa Fiiiis further supre ythe favorable effect upon

Co~le~, Proessor rnestC. FisnadBry tirme consue intilwhich courts protect trial
Mahony /~ind~dge f theatioal Cnterfor continuity; define areas of dispute in advance of

State CQ~I /l~i ~.i~fdr Coi~r~ Management. the trial; conduct the examination of prospective
jurors set reasonable time limits; and prohibit

Another resource was the work of the ABA
Lawyers Conference Modrnizing Trial Techni- evidence that is repetitive, cumulative, unneces- L]

ques~ ~~ J Costeawihrysxalzdi n ril or needlessly, lengthy. And greater judicial

by~arrJ Zehf 'Hury~pandalt:A~t~andcontrol does not appear in fact or perception to

Bolts IAppro~ach to Avoiding Wasted Time in tia.

TriaV', published in ~thve summner of 1989, The WlimF rse

Judgs', Iow'r1al. Also the ]Fall 19,90 issue of The l

JugI' lora Iscse ra ~eet Chair Court Delay/ Reduction Commrittee L
varying vigppointsiand explains the importanceNtinlC feeeSaeTaiJde

of jiiicalagement.I

II ~~~~~~~~~~~~~~~~~~~F,



Trial Management Standards

1. .JafIcai trial management - general principle: the trial Judge, has the
L ~~~~~~responsibilIty to manage the trial proceedings. The judge shall be
P_ ~~~~~prepared to preside and take appropriate action to ensure that allL ~~~~~parties are prepared to proceed, the trial commences as scheduled,,

all parties have a fair opportunity to present evidence, and the trial
proceeds to conclusion without unnecessary Interruption.

L ~~~~Commentary: Trial time on a court's docket is opportunity to present their case. Also, the

its most valuable and scarce resource. It is the joint availability of trial time is often a variable that
responsibility of bench and bar to use that time moves a cas toward resolution.

L ~~~wisely and, effectively! The objective of "manag- Th 7th Circuit G ur of Appeals in MCI Corn-
ing"- a trial is to effectively and efficiently present niaosv Aei Td&Tl.C,78F2
to the trier of fact the admissible evidence and muiaos .AecnTe.&e.C.,78F21081 (certiorari denied by the U.S. Supreme Court)
applicable law relevant to the issues to be decided. in 1983 on the subject of the trial judge's ability to

L ~~~~The goal is not simply to reduce the number of trial impose limits on evidence presented for time al-
hours or make a trial move, faster, although very lowed stated:
often trials do conclude in fewer hours when Ltgnsaentette obre

L mnag& ~~~~~~~~~~~~~~~~~~Court with an uneriding tra of cumula-
Atrial is the ultimate event in our system of tiveevidence. ... AsM Wi rremarked, "it

has, never been sr atyhsa
justice, and certainly i one of the most visible and rabsolute right to rorce upon an unwilling
expensive for all concerned. It is thus imnportant trbua an unendling and superfluous mass
that trial proceedings beconducted without un- of testimony limi b i w ug
necessary delay or disruption and kept focused on ment and whim... The rl should meref
the legitimate purpose of the trial. While a trial dedcarethe trial court empowered to enforce

unrelated ~a limit when in its discretion the situation
may be sought for political, economic or unrthis.d Accordingly, Federal Rule of
personal, reasons, the trial should be maintained Evidence 43 rvie that evidence, al-
as the opportunity for litigants to present evidence thogh relevnaybexlddwnit
upon which the ftrier of fact decides specific issues. probative vau sotege ysuch fac-
The trial judge is the individual in the best position, torsias its cuua.e=aue o h udue

to seethattIs ocusI one' oei hto delay" and watoftime' it may cause.
to see hat ths occus. Counel's rle is hat ofWhether the evienewill be excluded isa

advocate and, while counsel are officers of thE atrwti hdsritcutssudder ¶~~~~~~~~~~~~~ atrwthnsudds
court, they do act in an adversary role and often cretion, and Will ntbrersdabsent a
have other objectives or priorities. The time when cershowing ofbs.. h acmtn
the judge acted the role of a referee who sat back csof e.* indl"ui csmutbweh
and waited until someone asked for a ruling is t~the1 idwoisnthbstosio

LI ~~~past The judge i's responsible for deterin~ing not to dermnno gitayreaoal

only the appropriateness but the extent of the
evidence presented to the trier, of fact. judges not ajdeipromntersosblt
only have the autority an4 theresorsibility to of a trial manager, is' not only responding to the
manage individual trals, but the Responsibility to public's expectations buoteltigants'. There is
those who desire access to the court to have an no rule or formul thtapisto all trials. The

judge' niust eecsdirtonaddressing the

L~~~~~~~~~~~~~~~~~~~~~~~~~~
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specific needs or issues of each case which requires phases of trial. Judicial control is the single factor

consultation with counsel. The judge must know thatdistinguishes courts in which similar cases are

the factual basis of the case, understand the issues tried more expeditiously than elsewhere. Attor-

to be determined, and be prepared to apply the neys desire, and may in the foreseeable future

law. However, while each case may be different, demand, more judicial control of the trial process

all cases require management in some respects, The following statement is in our judgment a fair _

and certain concepts can be appropriately reflection of curent citizenexpectation:

modified and applied to each case, as discussed Nobody wants summary justice. That,

hereinL It is also important that the judge com- however, need not be the alternative. The

municateinadvanceoftrialis orherPexpectations alternative should be reasonable disatch,
without dilator tactics and self-ind e~gnce

regardingtrial procedures to counsel and consider by lawyers, and with judges who areable-

counsel's expectations and needs in determining and want to.leep things moving. Why is

howbest to, e the trial. t hatloomuchkoask for?Itoughttobe taken
ho MAM9 ~~~~~~~~~~for granted. (Eldwin Newman 'Mhe Law's

There is n dbubt that it is the jdges respon- r Chronicle, June 3,

sibility to se thate lI~pes receive a "fair" trial. 1987)., ,

Tefolo nI dreoMexcerpts from On Triaaddress fair- O~ur eposeetl f Itrial management by

Thes T a coduio is t til' length judges restS fist upon thle emonstrated effective-

Tem'rOnuio is ht ra eghf-d 31i xeiig cscan be sh~ortened with out Isa nrfin faiesrf u a renageien and expeiastange case
ness' by) 4nreasing contnuity in atri days prcsin atbt h rtilan ra tgsadH

and byjddmngmn f paethe, faclt fthIat allstre~ps in Ithe trial process are

of the triL amenaj o Iso iejudidl'control. The conclusion

Assessing whether fairness I suffers on is ft yupported by the favorable effect upon

the ay toepedi tna is ,ompli'catIed by tiee in trialwen courts protect trial

ey~the beho ldeat85 Unlk the theal ae Corti ukreinearea of dispute in advance of

o imth are no natiora l norms of ahe l t exaination
"h-,re a~ lll ''so ,'lnab 0'iehtime ,f'l'lrI ,1' L' ' jrors' |,i ,[ , 1, on '' e 1 ,, li and prohibit ,

,1l,,F !'t,,+ 1:i~l l ri illll l 91l m t h , !'21,

evide1rtM i's h~petit , , , |cunulative, unneces-
In that the gr"eat majority of s or d eengthyn And greater judicial

judgos `donVe y per nelte # r lack of f ai r- cot shoul h ot ppear f fact or perception to

nrefssnrr mhi e i ' &i =tho 1h uts wherse tias areay tm ad i,,nfrcgrecosladiinl

tonbess e ITEe impar the fairness f trial.
couct1nore ..idl than eshere. i . The
ofare has f ucl rrIanagement of all

fo ; 7 ; 1 ll1hb~b trial counsel should ParticiOpte In a trial
amp1 ag~ 9!; wn trialrenc e before trial.

canb il E4.l~ n e~bedupon anida should have prepared their case for trial by this K
preferr~~d a case is ready ~ time,~ and this conferwx~e gives counsel additional

aof~~~~~~~eU i red 'Zetpepae or trW Given dt~t thi

to b 'i c sexperienced incentive to prepareafor trial Gead time
counsel ~ 'nqthngmoretanthest~nS ifproblem do ane, court and counsel have the L

Of a tra aeA cpejewill require -a timre to fashin appropriatermdertk tp

series~f rib 'i~s or ~nn~saddressing a. at, the conference to resolve conflicts. It is under-

variet9~f''l'lS~u~ aswell as lengthy stood that som-e judges and lawyers believe there

formna]~ d~fe~4 ~be~#~er~these two ex- is no need for such a conference in a simple case, )

ampltk~b~lk o~ cases tra readines which may be true. HoWever, In those cases whih

~~ ~du~~h ~~ ~m best be called are indeed totaly prepared for trial, the con-

a i~fenc~t is the purpose fercnc~e wil) osry take a' few mninutes andi is an

of th n onfe~ne to insure that opportuilnty for both~ The court and counsel to

counsel~ep~L~ b~tth~~nferencealso al- review trial prcdrsand assure trial readiness.

lows l;0Flhler hl$preside. The order setting a trial management con-

k u reqe counsel to Confer before the

be hc~~~~ ~P I ~ ~ ~ Counsel conf erenc to, reviw the matters ta ilb

2
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.,> - covered and accomplish certain tasks. This * (1) EXI-AIiTS: confirm that they have been

reduces the time needed for a conference and al- appropriately marked, each counsel has
lo lows court and counsel to confirm those subjects reviewed, stipulations as to authenticity and

not in controversy and address matters requiring admissibility obtained; verify that the exhibits
the court's attention. are appropriately organized to be presented at

trial; and-discuss how they will be used and
Some have voiced concern that such a con- presented to the jury during trial;

ference is not feasible for a master docket, a judge
r that "rides a circuit" holding trials in various loca- * (2) WITNESSES: review the scheduling of wit-

nesses to insure that there will not be a break
tions, or a court that sets a large number of cases in the presebton of testimony; address any
for tral and chooses a "trial date" on the day of l problems or conflicts with the potential

witnesses; review the nature of the testimony

Courts utiliEig "master dockets" have adopted to avoid duplication or determine what can be

procedures for assigning cases to the trial judge in presented by stipulation, offer of proof, etc.;
advance of the scheduled trial date, so that a trial * (3) ISSUES: determine what issues of law or
management conference can be scheduled and fact are really in dispute and those which are
held. Some master docket courts have adopted not a part of the litigation;
systems whereby a number of cases are assigned
to a particular judge a month ahead of the an- (4)TLMM:reviewtimeneededforeach
ticipated trial date to accommodate case and trial segment of the trial and set such time limits as

management. In those courts that set a number of a propriate after consultation with counsel to

cases for trial on a particular day, pretrial proce-
dures can help determine which case will go to * (5) PENDING MOTIONS: review all pending
trial. Often it is a "review" or the setting of a trial motions and make formal rulings as ap-
managment conference that resolves the case. If propriate or defer until trial those which re-
Ca "trial case" must be chosen the morning of trial, quire evidence, etc.;

L it is recommended that the trial be scheduled to
sta Itlaer n he oringso't he W anae-(6). JURY INSTRUCTIONS AND VERDICT:

start later in the morning so that the trial anage- review to determine which instructions the
ment conference may be held. Circuit riding parties agree are appropriate; rule on any ob-

Lo judges can hold the conference in a convenient jecton to those which deal with matters of
location, at a time close to the trial, or (while not law; and clarify the parties' position on those
preferred) by telephone conference with counsel instructions which wil have to be ruled upon
at the courthouse. after evidence has been received. Judges who

have followed this procedure indicate that
Each jurisdiction has its own form of a docu- most of the instructions can be settled at this

ment litigants must file to disclose issues, wit- conference, leaving the trial judge free to con-
nesses, exhibits, etc., (pretrial statements, trial centrate on those which pose questions of fact
readine'slcertificates or trial disclosure state- or law. The same is true for the form of the
ments), and those dbcuments often set the verdict leaving only the determination of
fraewS orlk fprl~this conference. It is critical to em- whether to include or exclude a few issues;
ph$sizlthat he trial managemnt conference is * (7) SPECIAL TRIAL NEEDS: this is the time
not a 'settlement conference." It is a conferencet deerie whther ort an interpreter is

71 cl~~~evot otilise.Wil n potnt oneeded, how to utilize technology and who
achieve or enourage a settlemnt should not be will supply the necessaryequipment, whether
itnord, couxisl must under~stand that negotia- written or video depositions are appropriately
tion should be consunmated before the con- edited, whether offeri of proof or stipulations
C ference.9, loll i> : I~s ] t11 9,1 n to be sub"mitd ihave ben reduced to writing,

I ~~~~~~~~~~~~and detgrln any tasues that need to be ad-
l Hurld Wait- baNuts andBolts Ap-

priac tolA Avoding Wasted Time in Trial" by proeedng .atn ra totae 'acen dur eing
Harr Zeiffpublshe intheSummr, 989Thetria, icluinghow and when such hearings

LJudg' Iournal,'~Iiscuses the concept of a trial willSeheld;
cor~erence and t subjects to be covered. The

following re ~les ofimportant atters: *(8) VOIR DIEtep Oceur to be followed
"~~ during yoir~~~~uf dire can be'reviewed, along with

questions the cout wi ask and any special

3



areas that counsel wish to review so court can qualified staff can delegate to him or her certain

determine the appropriateness of such ques- portions of the trial conference (marking of ex- -7

-ons, etc.; and hibits, review of courtroom and procedures, use

* (9) MSCLLANEOUS: while this is not a of technology in the courtroom, etc.).

-settementconference, it is an opportunity to A trial management conferenceis not only for 7

dermine the status of settlement negotia- a jury trial. In a trial to the court, in addition to the

ns, insuring that all appropriate methods or benefits discussed above, the trial management

approaches to resolution have been pursued, conference allows the judge to identify the issues

and determi>ne whether or, not the parties sill to be covered t
whto roceed to ajury trial,, a obtain a toreqcored intel ct's it opinion Sormejudges,!

waiver oi't iuyf appropriate, and to verify require counsel to submit ,verdicforms" or

he number of hours set for the X ares~uffi- "proposed findings of fact and law rat the con-

ient~ - ', , ference. This prepares the judge to rule from the
bench at the conclusionof the trial in some cases

This conference is the opportunity for the tra or provides the groundwork for issuing a timely
judge to discuss with counsel how the judge con- w opinion.

ducts the traparticular proceduresand expecta- hAfi aie ug
iosregarding counsel's conduct'as well as any Lasty, itmyb elflt ae h ug'

concerns of counsel regarding potential trial "protocol" or statement f It procedures

problems. e le of th coference depends uc to w iti d provided to couelbefore

on the particlar case and the variousareas that eshort-
one, ea ee those judge s who are f e r a vn rtunity

tunae enughto hv'lw clerks" or other toekcarfain.F

3. After consultation with counsel the judge shall set reasonable time
limi;lts. 1

CommentarT. Te purpose of time limits is to for preparation, and sufficiently flexible to allow

set expectatons a d ,determine the appropriate for exceptional - tares. s n rc

limiit on cou+e rights, one could substitute "ex- * TRI.AL LENG TH : The circustancesofec
et pectations o ,f r li and perhaps avoid th con- i ddivu 7cae mus weighed by the trial

cern. Honeede fr'al time is scarge, and time lime judge, who is, in the tpsof ieiona todetermine

are useful l inw [terin ng how that time is allo- how log it may sonalytake to try theL

cated. Furhe'lt icia1 system operate on the case .. The timWe ilwts shoueld bei suffiiently a d

ept it ttes of iitations aflex leif it ap
define the tm eod ne whchudubtitpe of x actionNtams f ac

canbe brought. Rule s of procedur e set forth tissmen was' too r Ictive.

IinwhiclawyersinDitfilecraidocumentsrand * VOIR IDIRE t The trial Fcoi~t may impose
srettn thhowove tim hlmt a thecseieaoaleisesricionoonthaeerie tof t oryh

0~~~~~~~~~~~~~~~~~~blsfiinl 
LJtl

Ca F operate on the fle~~~~disceto todtrieaescp fvi ie

Ofdltee tations w'it ead

or by~btl refeence iype. ofraction penrces
can f poceur stfortho logite to
usually tMso~ er craitainnspadVIRDR Th 'os

ing ounsl sag~'emetielmtathcses Limitain inrr~ ftm o'~tn utb

OnI number of days.eaonbeinlihtofth tt bcrcmsance

inglimts n t inf allowedo variouse sec-

reterence ~ ~ ~ ~ s rnsde16 disreoonioeonimtaton

mg ~ ~ ~ d~ac ftil oalwTetrial judge
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on arguments in the management of a trial. (1) It is also important that the judge "fairly" enforce
In a relatively simple prosecution it is not the limitations and require that all parties comply.
unreasonable for counsel to anticipate that the Time limits are not a cure-all for lengthy trials but
trial judge will assume, unless advised to the (1) a tool for setting expectations on how a trial
contrary, that an extended closing argument will be conducted, (2) emphasize the importance

is not required. Obviously it would be of maintaining momentum, (3) avoid unnecessary

preferable for the trial judge to alert counsel as and inappropriately long presentations, (4) e
early as possible of any time limitations on
closing argument. In the absence of such courage self-imposed limits on cumulative wit-

warnig, conselmay b at adisavantae ifnesses, or evidence, (5) discourage other "delay",

wunable to change plans instantly, and there and (6) instills the attitude that the trial will be
fore unable to make as effective an argument efficiently presented on the part of both court and

to the jury. (2) It is a generally recognized counsel.
principle of-aw that the trial court has the As discussed in standard six on rromenum, it
power, in its discre o limit cnsel's is important that judge and counsel periodically
for agmnt. No rule or formula can be ap- review the progress of the, trial to note whether
plied to all cases. Each case must turn on its p
own facts. The following factors generally presentations will indeed be made within the
determine the appropriateness of a given time limitations set or if there is a need for imposing
limitation: length of trial, number of wit- limitations. During a trial it may be appropriate to
nesses, amount of evidence, number and corm- set time or subject matter limitations on presenta-
plexity of issues; instructions, amount tionstoaddressa varietyof situations(i.e.: failure
involved, gravity of the offense, etc. of counsel to respond to court orders, repetitive or

Judges are encouraged to review court rules, irrelevant questioning, inappropriate behavior,
rules of evidence and case law in their particular witness availability problems, etc.).
state, as it appears that most states have addressed it is also very useful and appropriate to advise
insomneformoranothertheauthorityordiscretion te jury of the time "agreed uponi and set For

of the trial judge to impose limits. It should be kept example, after the judge concludes his or her voir

L in mind that the judge does need information and dire, the court should advise the jury of the
input from counsel, and the limitation must be Iunt of time that each counsel will have for
reasonable, related to the particular case, and ad- questions A similar approach can be followed
justed to meet circumstances which may anse. The before opening or cosing statements and other
judge can address concerns as well as protect the segments of the trial when imitations have been
record by simply stating in seting time limits thats
"additionial time will be granted if the need arises".

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

4. The trial Judge shall arrange the court's docket to start trial as
scheduled and provide parties the number of hours set each day for
the trial.

Commentary. On Trial noted the difficulty of tations that the trial will begin at the scheduled
getting a trial started on timne. ther matters on the time. Once the expectations have been set and the

court's docket, getting prospective jurors to the case called for trial, the judge must accept his or

courtroom, obtaining the presence of defendants herresponsibilityto "deliver" and start the trial on

in in custody, addressing last minute "problems" and time and provide the appropriate hours.

a variety of other reasons or excuses are often Judges, coune AW court' el believe

dorunrealistic expectations as to when the court thrisualyamimmo5husciteda ohe real problem maly be the judge's calen- d u r evoted
or pares can be read'tstrtIf the problem rests ecdyobIlTenrasu~eeldtawith nothe entiy (osheritrlclofiilte often or~y 3 to 3'l/2hours wer actually being
wthe another inthaty (shrcitf or disl ffictineed tohaien devoted to trial. There are many reasons for the

thet mattges wi th c ore i party. Tee t ral differences in perception andt reality, and these
conference, was discussedin ths ie standards, is a can often only be determined after a judge
good opruity t ac e riand a analyzes how time is actually spent. Judges are
dres ths po l wprableane d t - urged to keep track of the hoursactually devoted

L.
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to a trial and note events which take time away scheduling matters on the calendar. Usually the

from a trial. A judge must be cognizant of the problem arises when a judge attempts to do too

various demands on time and willing to monitor much or does not analyze the types of matters to ,

what actually occurs if trial time expectations are be handled and adjust the calendar accordingly.

to be met. Finally, the responsibility of counsel is not

It is important that the judge communicate ex- being ignored but the judge must communicate to

pectations to court staff as to what will occur counsel when court sessions will be held and

during each court day. Court staff can assist the respond appropriately if counsel fail to comply.

judge inmaintaiuingrthe desired schedule. While one immediately thinks of imposing sanc-
tions, it is submitted that other "subtle" responses

If a court has difficulty in, either beinning at a such as having the parties in court and waiting for

certain tieor pte d e nuTmbe of thle "tardy" counsel to arri will suffice.

hours, te n steiwthe method of , !

5. The Judge shall ensur that once trlal has begun, momentum Is F
m1 antalned'

Conieneao S as fou and five are re- fromlthe court onhow to p in the future. If

latend butrelyadd ssdifferent ituations. Stand- at all, possible, the ourt'should set recsses at the

montrnmeansmaaging iwh sdne during venS# .trirl~ recess(i e, counse will call new fl
thoe hours witness, counisel hias finished drect exa ,,nat,

"Mmntm is consistent'ly acnwlde as 'az oppoingcoune will cmene their cmoss,

ait odst rtaxi ii to manageent. atcn f theaion a buti onagoigt c acfttheatre

It inolve nd ino'~raes or al of ach o therecss thefy courtwl socudcofrm When nexo t areao

* '-1t 3,Flg ,bsllte hours. Counsel has finiihee xr

conferences with the jdge; ~cooperabon by aofinsir andi nstuc co unselr tos
m~ilti-jud s c orstotak eariyngsowanledoter asoedwt ustosi hia~a hspeet

matters heFn th mngementy for cow isel 
Sri 

r g p qtietnsn
thelengthofrecesses ~ ~ ~ ~ ~ ~ ~ recssingtheiurytChfiiitrnex arb

and advising te j e that itis te to reac infrpto, b are a time actvy thatre

However, H qu res a prom a uing oyt court. uel
momentumfo adchre~s mottere thanh dwso eo sq

thes znatems. Dringa tiala juge houl pen obectqns Uestcons and inappopriatenlegal

likes ~~ witnesses, itris oten bettr bam¶I cofrec o~ s to ru mtesousd,

~~ ~~~n~~to lye the j~he net oincouse t

needed1 I ca b If~ i.h Judblee eoslesfiin n
or4~ror es even presnt their i~ceed ~ h poziy uplevents

cat c~~.to gettin thir o tcheoetuecsL

Ai' jdesti orcnee ner tould bet a g activlaeiny thre

concisi xessi~r~uets ~dtimeoconslt quires t or gdgibyCourth chould. Coense-
Fl k.~~~rturnora qi I 1 rtun he

1, , I ner- F F W d ooa ljpi~f itq s heyuiementf thet

tub ~ HF ~to~ene Te court cn ad- oupc isco ,~ goingt usegal
lear mnstriicions apro~1 [IiF ap
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them before the witness. This prevents counsel during the presentations, the jury can review them

from perpetually pacing up to the witness stand during a recess, under direction not to discuss the
and back each time he wishes to have a witness exhibits among themselves. If counsel has

review an exhibit. It is important that at the trial prepared individual packets of exhibits for jurors,

management conference, the use of exhibits the jurors should be told when to pick up the

L 4 during the trial be reviewed with appropriate in- packet and directed to review the specific exhibits

structions to counsel. Large exhibits should be and, when finished, close their exhibit books and
located where the jurors can see them, and instead put them down so as not to distract the jurors

of taking the time to view individual exhibits during presentation.

6. The judge shall control volr dire.

Commentary; This standard does not endorse each side has 4 challenges). This method has been
or reject the idea that the trial judge should ex- gaining favor in ciminal cases. For example, to
dlusively conduct the voir dire, as is common to pick a 12-person jury for which each side has five
federal courts. The trial judge should analyze the pre-emptories, 22 jurors would initially be seated.
purpose of voir dire and determine how best to If any of the jurors are excused for cause, then a

conduct it. The approach that appears to be find- replacement juror is brought into the panel. If an
ing favor with most courts has the judge conduct alternate is being chosen and additional challen-

a substantial part of the questioning, covering ges are granted, then three additional jurors
many standard areas of inquiry, while counsel is would be seated. At the conclusion of the ques-

either granted a certain period of time or allowed tionin& the prosecution would exercise the chal-

to question on certain issues. Many courts at the lenge to the first twelve seated, and the thirteenth
trial management conference do review with member would then become a part of the initial

counsel special areas of inquiry, and often counsel twelve, with defense counsel making its chal-

will recuest the court to cover certain subjects, and lenge. This process would be repeated until the

the court can then decide not only the length but parties either pass twelve or the challenges are

the content of the voir dire. Some judges believe exhausted. Following this procedure, one can see

that time limits of 15 to 30 minutes for each side how a jury could be picked easily in an hour and
does control content and results in "focused" voir a half. It is important that the method, whatever it
dire examinations. may be, is discussed prior to trial and a record

r ~ ~ ~ ~ ~~~~~~~~~~~~~~~~~na I, -aeespeially fthe court agrees or,stipulates to
It is the judge's ,duty to ensure that voir dire adespelfpthesoragesostipulatesrto

does elicit information from the prospective jurors a n
whereby challenges for cause can be identified A judge should detminewhat the rules or pro-

cedures on thisisubject are in their particular state
and ruled upon'; and that counsel obtain informa- orjrsiton Som of teerlsaemnay
tion to exercise their peremptory challenges. II~
Counsel!! mrayl have other goals and should be anohrs arenlpy suggested.It doesapertt
reminded, th at thte purpose of juryrselectionisunless judges become directly involved and beginjury se ectionLlotrollin the voir d poss that legislatures

seat te recuirednumbe of 'Pe.n toata ar Will legisae conitrol on voiw dire,' as recently oc-
and pptalurr.Questioning is appropriate cIre ~I th stt of CaIfona Whieom

to d~scver and disus efet fayba, jde eiv that t Ls s an araof the trial that
prejudc o xeeneof the prosed jurors. shudbItitylf to cone' prroaIve ti

Thejuges ooi dr shuldot onydeeo submitted, the Court, has a responisibility beyond
exi~ctt~ons n the~rt of urors ut orent them meeylseIng, 'ounsels it esIon., The court

totetilpoesadotitlrcomtet prcpaeI di~oir irepocess in a manner
toflo161nthcin flwan or' d stflOn fe ibihyad discretion to

Wziin5 d~ be aware that there ar deueoiuetoniesadjrr retto
Ji~~~~~dg~~~~s c~~~~~~w~~~set of pw1a tirelev "antdr of quiesttionig

#ernt ethds f calling and'seating jurors. In a beoevidi aebcmenrasgl
civi~caseto ~ ury f sxourts usually call a poilrMstcus veomfrmfidor

sufflent umbe of uror t~if afer pssingfor lide to how o' p~spetivejurors before trial. It
causeeachside ~n eercis itschallegs leavingur
the ppronatenumbr ofjurors (e.g., 14 where myas eaporaefracutt eeo

U ~~~~~~~~~~~~~7
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written introduction for the jury panel to read originals appropriately sealed for any required

when it arrives at the courtroom to further orient appellate review and the jurors so advised that

the prospective jurors as well as to occupy the few their answers will not be disseminated for any

minutes that pass between a jury being seated and other use than in the voir dire process. However,

proceedings beginninIg. there are some states, such as Califrnia, that hold
uaaelt such qeeoo sonnaires are a matter of public

Questionnaires are 'usually of two types. One record and available for inspection. In those juris-

seeking basic information can be sent to all jurors dictions, court and counsel should consider draft-

along with a summons to report or filled out as ingrquestionsthathaveprospectivejurorsidentify
they report for service. The second is a special areas of concern and not require a juror to put in

questionnaire related. to a specific trial, one usuallyinvtolving sensiti est oapicr a senoneusual ~ specific information and then conduct ap-
involving sen~sitive issues or a smous criminal p ritenamaqusoigofj swhm

cas. I thse Iwtnaieargogtobusd prpriate en camera questioning of jurors who
t i nIatie tat t b ce d have identified concerns. The court will have to

ailt the tral management confen an diec Isins determiine hloh'w' to advi the Jury about public

madeas tth questionsito eirncled w disclosures of thinformatip

C ̂  ;=f4fth t i I t, a6,ndl kconpeiesf ,at ndisjr tfrewh9iSL
madrff'elras to heLques onllts, o ~iq uWnfil heo the Df~f 'Wgf;&iil *e XaSn

ur. o, w il fll ut the questionaires, an or not the questicihonnairesi promte a better voir
couse wilhv cest terso! oe dire by elic"itin g morelbinfonrlation or evenshrte

Durt wilrvwtecmlee usinars the prcssis ope to debater It isone ehdt
counsel arapon stipuation, ex~e certain consider, dependig upo the priia case. 7

.wi j52>fnse

jurbr~ The* questinarsmy sdeueoI~ IS important that not only eacljdg but L

dete~rmiin whc uosra' ldt eqe- judges ~withini, a dis tilict an tt vlaehw
tioxnd out ofthprsneothotes.Ithstpjuyslcinocranwhhrort eecn

of qu, 9niei ue! ojslshudb e s ii[ged~pon ~omolysemo snua

qure tortrNhercpeDt h qr with the apprahe Vogvlrdie
7. I h udes liae repniiiyt ensure a Ia tIa shal govern

lit~~~~~~~~~~~~~~c

Cond a9 hsstandar hasj nvoked con- presides ove a tria and is ,not a, rleferee who sitsL
Sidierae Ieat Iasth potntial to be back and wit until a party requests a ruling,

nisunesodI ~ s~eso~that. Ipne have there are sitaioswhich call for ~a judge to inter-

discrein r r~ii evide The court vieneri [ad r!t appro~priate iniquiry, limitE

should df oines li asIt the type of c4r2e" Vprs it~t or direct counsel to L
e-ide ~~atero rnn¶iddec o poedi ~~ Inwy This Is,~tt ml t ha

thete pf7c i 1are~ta h ra adeshud eavsn'O~slhwt r
j~dge d~ a~repo~isiblit~ sre a fair thucaeoprs± hirevdc;bithtteL

bta An so titO vin i ne during dsaeieun1rfthbth ris
co~~nsel'sp ~~~ n~~cess~~1`Y t is defin- rcie~'ar J hs Iee[r hs h

~~ ~ ~bate' ~It may at~ei cndrto,
#ellbeaAl4~~eak~r xt~eW'and is not iol ien Iadssnapprtec-

IS

" Ii- the con- duct' ie~ t~e~~sti~nxng, ~introdu~ti of un-
text Qf ~~s ,~ ne~~a ~[und~y~rep~~tive ~vidence, or other

'["4 ~ ~ ~ she should ab~~~~~is~s~~ un~~el~~ti r~~subzni~tte that such L

d~sofr~j ~ not inicate any, bias jd~s vwU ns~lreeaya~ae

f~r'o~ r ~ n~rv n~ssue in~ecase. iXc ~ ~ ~ rnidgta

~~he~~eaie~~~~ h believe
th A-II'l R except in ~ ~ ~ rt~i~t fnda denial

~~~ ~~~~.~While coun- o ~ h
~~ qob ~~~~ft~en strategy vice tdffctars

~~o~sid~r~~ ~ ~D1Uty~~ ~~may prevent oftt I0t~~~rtirsosblt

tsthepremithat ajudge ,IlD

8 rL~~~~~~~~~~~~Ii



* is placed squarely on the shoulders of the trial wouldbe the report of the American Bar Associa-

Fb judge and cannot be ignored! tion Committee on Professionalism chaired by
former ABA President Justin Stanley. Regrettab-

Tii an aeinwhich judges could benefit ly, this standard may raise more questions than it

from appropriate "judicial education." Certainly I ives answers or guidance, but it is also an area

this subject ought to be placed before a bench-bar

committee. If a bench-bar committee does under- that a judge must be prepared to address.
take analysis of this area, a good starting point

F

8. Judges shall maintain appropriate decorum and formality of trial
proceedings.

Commentaryr Formality lends credibility to (B) A lawyer owes to the judiciary candor,

the proceedings and emphasizes to counsel and diligence and utmost respect.

jurors the important functions they perform This (C) A lawyer owes to opposing counsel a duty

is not to say that humor does not have its place in of courtesy and cooperation, the obser-

the courtroom, but to emphasize that the judge vance of which is necessary for the effi-

may be called on to exercise authority to control dent administration of our system of

Lthe conduct of spectators, witnesses, partes or justice and the respect of the public it ser-
counsel. There isn't a judge or attorney who, at ves

some time during court proceedings, has not wit-
nessed inappropriate behavior. The judiciary and (D) A lawyer unquestionably owes to the ad-

bar alike are concerned by the "decline in profes- ministration of justice the fundamental

sionalism,," and the A.B.A. and individual states duties of personal dignity and profes-

alike continue to seek solutions. It has been noted sional integrity.

that the "perception of what occurs during the
tfial is s imortan as hat ctualy ocurs. (E) Lawyers should, treat each other, the oppos-

'trial" is as important as what actually ocus ing par.ty, the court and the members of

Hence the dignity of the proceedings and ap- uwithco sya ndcibty

propriate behavior on the part of both court and the couct themselves in a profes-
t . . ~~~~~~~~~~~~~~~~and conductthmevsia rf-

counsel are of paramount importance. Judges
should heed howt they r ecie n ehp sional maunner at all times.shoud hed ho thy are perceived and perhaps
discuss this matter with other judges, counsel or (F) A client has no right to demand that coun-

other individuals within the legal community. The sel abuse the opposite party or indulge

trial management conference, once again, is an in offensive conduct. A lawyer shall al-

appropriate time to review the court's concern, ways treat adverse witnesses and suitors

t especially if the court has developed "trial proce- with fairness and due consideration.

LJ4 dures or guidelines" that not only cover trial mat- (G) In adversary proceedings, clients are

ters but also discuss behavior of counsel.It is litigants and though ill feelings may

submitted that judg do have a responsibility to exist between clients, such ill feeling
address counsel's bhvo. One only has to readedsbtwnclnsuhilfein

L the decision 'in iPrqpertw Corp. v. Commerce should not influence a lawyer's conduct,

Sap. & loan Msn'n, 121 F.RD. 284 N.D. Tex. 1988, attitude, or demeanor towards opposing

to understand this/concer Individual judges, dis' lawyers.
L tricts or states may well wishito adopt the "stand- (H) Lawyers should be punctual in scheduled

ards of practice" that this court felt should be appearances and recognize that tardi-

observed by attors, Wle al} of the "standards ness is demeaning to the lawyer and to

L of practice" are important, the following specifi- the judicial syst=mi-

cally apply to this discussion: (1) EffectIve advocabcy does not require an-

(A) In fulfilling his or her primary duty to the tagonistic or obnoxious behavior, and

client, a lawyer must be ever conscious members of the bar will adhere to the

of the broader duty to the judicial sys- higher standard of conduct which
tem that serves both attorney and client. judges, lawyers, clients, and the public

I 
may rightfully expect.

9
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9. Judges should be receptive to using technology In managing the trial
and the presentation of evidence.

Commentayr. There have been numerous There are judges who are computer literate and r
technological advances available to assist court use computers in the courtroom to take notes,
and counsel in the effective and expeditious obtain' legal research, and'access jury instructions
presentation of evidence. Testimony can be from other courts. In the future more and more
presented by video tape, witnesses can testify by judges will be able to use computers and other
telephone or microwave television hookups, and equipment to advance the purpose of a trial and
exhibits can likewise be produced in court the role of a judge as a tial manager in ways not
through electrdc means! Future technology will imagined at t ime.

bep able 'to assi in prestin omplicated ts It is difficult to descbe particular equipment, L
timony and hopefully, solve any problems of uses or even predict advances that may occur in
witness availability as we know them today. thefuture. Itisinportnthowever,thatassuch

fhr is 9 ob -C9 RIIR, ore manner. a iW It is impo dence, Thowve, whil assch-

'Computer aided transcrit display testimony on devlp ntocuheehoogsrete

each~ ~ ~ ~~nei z ys1 it o 0r, th tchnolrog addrvessi the

a screen whc can 'bered by a "deaif"party,juror
to conduct Siilarequ e purpose of conducting aeffective trial. Evolving

or~ i W<t , , s' j'qI1ilr be to 1F

allow a a forei' n require continuous review and

trnlt tsioynoa, for e' ',gu .or

translate testimony exchange of information, among judges; and ma
R '!' Wtfteous rallks- bebme the mostimotant areas of judicial

tiznony. Translators perform '"imlta'nestrn- dcain

,, , .,on.i

latobn," which is ,tr'an'smitted to many indi-viduals.

Lr ,W [ [~~~~~~~~~~~ , ~~~~~[ [ ~~~~~~Ao _ erR ~ ~ ~ ~ ~ ~ r

TheCourt canoften delegate to coiuns~lminadvance Ante ae f concern is "evidence" that is

of tia tlersosflit o bobtinn the neces- ben riial rdcdtruhthe use of J
sary equiment. tehnology.Judges wll have o becomeinformed

There is no doubt the The lmethod or manner inodrtmaeecsnsstoheelbityr
ad~nisibiliy of tis evdence.Thuswhile te-ch-

of recording trial poednsWill change. Judges nooymyrvdsoaptososlecut
should irnsls tha an hne radvances e-rbes hr sn ob twl locet e

to conduct trialprocroceedings

r
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L ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~For example, revised &'114e UWml If

adopedreqireattornseys to disclose.
wt utrequest cc definiton la thei

opponens, aul Po tam" Wu"n"se andF ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~A Ul potent sIa ly relevant docum ents,
whether or not supportive of their

earnsdiWhaft the attorney t cnsiderwe

~-Rulem akers pros will result In the Imposidtssn of

557 Eticl rlesaw hel10d all-

L Should Be______
Lifigators ~~~~~~~~~~~~Those mOst sensitive

L ~~~~~~~~~~~~~~~~~~~to the rules' impact
By T-4imA A. KMTER ~ ~~~~~~have been excluded

L ~~~~ MOM Law -- from the debate.
menia to the Federal Rules Of Civil
procedure an- approved, the nature Of
the attornyey-lienst relatIonshIp wil be aumptions fostered, by Supreme Court

behind these new proposed rules is the . Out any airing of he Isse
Advisory Committee OD Civil Rules Of I ned one of the practicing litga-
the Federal Judicial Conference. Be'tna heavsr omite W0

Cuepracticing private litigators are IZ.H se is&o Spngel 1.
berely represented on the advisory dissented from theramndfeld rules
sommittee, they have been vitaly ux,'jptlthe ameondedi toles
excluded trom the reform praces. se."yptig h tonyI h

Thus, those who we 3nogt sensitive ~~~~~~~~~~~favorable and adverse lzInformatloto the Impact of the rules on the attor- az-s we encoiwaging clients to be kmeL ney-client relationship have been en- h frcoi wttbicuse-
cluded from the rulis reform debate. It Bthban vortcming wttheir ote sel'"MU
is time to examine the advisory coin, clet her voicte andher otpearien ansud

=Ittee's regulation without Mrfteu. ~ ~ ~ ~ ~ ~ ~ ~ ~ cinttosty hetie.Exerenedan
mtateei eulto itotrersn hitrespctd er privst p ratioepreswhod

T--A- m adbis ory commit-an this body, have had no prtmt
tee. From 1960 to 1970, apoiaeymaigul odbt h motn
80 percent of the committe wscr-issues at stake.
posed of prestigious, practicing Private lManc led rsntt
litgators. Among the attorneys on the Ineit p C entaggtoieno fte

comittee during that time were John Inc ot6 reis-e5tatonok h practsicinthP. Frank, now senior partner at [Awis baof ersnaino the practicing~t*,A ro
and Roca in Phoenlz; the laste A~lbert I V on the advisoryncommtede. A tro-
Jenner Jr., name partnerofene Rue pbisgAZWl hv7 ]ock and minority counsel t ea ttheRue.Enali Atwo ld hovmtee
Republicans during the Waiteat slnatof blned thCth dvsr coUMmittf
hearings; and Supreme Cour utc conssto "ad barlaned triaossd setinallByron white, who was then a ractic- bnhadbr n ra n pel
ing member of the bar. audge. this provisiarommwsielted beM-In 2981, 41 percent of the advisory oueteJdcayCmite'nchmmittee winy private litigators, In- ~~~Some com~wntawor view the lack of pectodr that the Judicial Conference

chnunittee wecluingEar W.Kinner nae lpitlonat herar s s1utry- would voluntarily 'act promptly to
Me. Ecter I a patner o the aw ofAren Fox W Kintner, loname ate Indeed, the present repote of the nectify the concerns about representa-

Ats. a go eir islc n hcg a'sain AsringtFonx D.CAthr Pltin Riahn committee, fro, paol Carrington of ensoftcm ite.'Terul
fmof th~e uthors in thTeic&Bc fne W York'st P.~Aul, u Wess Tfin," Duke LAw SchooL has written that aniptewsththedvorco-

GMo #atho res of of Pre.re4 Yr& WA Wes, Rlkn judges are more fit, to be the rule- inteswud"o edmntdby
Propsle i Wto eiscib'g ea asocae icer.o of Garsn Jl.'Vrs Patric maker because Judges, MUnlk law- aysnl esetv rItrs
5*Jeiiuwr. WiteBlock. it Ack J .A atBrigsn arc yers, -art not advancing personal grp.

at Iremler 49 Aloudge Charle Wiggin Us. alsuto urthe agmds: Iht Judges hve a vested ins- Traw szatan ha. W- ee ful-
prctcngs Calit iggator- to n a teret In reducing the workload of the od Ifr. Frank, who served On the

owever, by theater courthesor- and they may attempt to ad- Advisory Committee from 286 to 19.
positon o bythe advisory co ttee had, vance that agenda without sensitivity reomntiy charged that It has gotten1
chaingedth adraaically. 0t s no hdo- to the Impact on the system &as whole, way too much out of touch WMt the
nat~ed br judges 11- Itas. nofwh commit pricularly the Impact on the alttr- W

nate bY udge TOOL Ofthe my-"t lient ticasbip The new proposed rules result from
tive of ~ ~~ we d gws -Iment widesprad feelings of dissatisfaction

aren w m ,.il5aersna with the present state of the justice
tnly tof th jutc ~&q iad it is Clear that the newly proposed system. But these Changes hove Not

only tw anprivate practitioners, revirsion to the rules will de facto a&ter been the product of a grass-roots sorf~tVWhi the advisory comsmittee was the attorney-client relationship, by those Ip the trenches. Unless and
passing what The National tal Jor Whether Inentionally or uniniaentlon- antW there are mnore practicing Attor-
nSal correctly called 'the most Mabetn- ally, the advisory committee has ele- neys On the advisory committee, In-

tive mendents n th Fedeal Rles vated attorneys' institutional oblia- portant decisions that will define liti-at CivtJ Procedure ~~ince they weretonasofcr of the court over their Cation practice and affect professionaladoped i 183," ltigaors n prvate ethical obligations to provide sealou owetis as we enter the next century will
practce ha 'onl two oiceson ~ Advocacy and protect work product he imposed on the bar without its rep-
committee. (HZ.~~~May~) an client condences The proposed resentatlon in the Process. At a mini11-B ~~~~~~~~~~~~~~~~~~~~~~rules Changes, including changes to msum, fundammenta changes In the eth-

Rules 31 and US will provide disincens- Ical obliga~tions and relatioWnshp be-
tivg~t mei- hes *WalOblige- tween atto~rneys and clients deserve

ein nd place the highest priority on debate st eae cannot occur when
rules thait presumably VWil move cases th= deiin-makers are not attuned to
efciently through the system. the Issues.
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~~~ corn- ~~~~~~~forth clear, definite standards de.
meats, held bearings and issued a slgned to reduce, to the -1muz ex--

* "Pg~edrVision. symnptomatic of just tent possible, the in t v erorem effect of
bad become, ~~the present rule. District court judges

an Independent group, led, by John P. wre directed to Insure that sanctions
Frank of Phtoenix. lawis and Roes, 'a be limited to what is sufficient to

chlegdthe Committee aNW deVel- 1eerrpetition of such conduct or
1 ~ ~ ~~~~~~~pdwhat Is now knw" as the `bench-, COmpar~~ ondcbyohrssmlrD ti D~~~~~~~~~~ I h~~~~~lernatve --- ly situ&W&d" They wae to consider PenDencli-L~~~~~~~~~~ar ~~~tbereafte, thStanding Committee am of a non-monetary nature, suchL

40 Rules of Practice and procdure, as admonitIons, rermn.and con-
displaying what some may charadte- ing

t Ise ~~~~~~~as Uolomquic wisdom, made fur- f h cor deemn thta oA lt'ernativ e 1'7acini prorae h on
P1~~~~1~~~~~ 1 V~" erson hbe stare Ctio by the Juiia t should ordinarily he paid itwo court

1 ~~~~~~~~Coneece h peeor r o.e a penalty." If found ~"warranted forF or J~~~~~~~~UJA. 1. 1~~ges, ttaW efer n ec~ember iw& deerec I hoever,

By GEoltGE COCtiw* Sound In the current puge =, it pe-tm fees and costs limited to that
s,~~ ~~ ~- ~~ scribes filings made icr sither an Im. ~~~~~~~~~~amount i"icre en adirect resulit of

psper purpose or without a "reason- the violation.", The Notes streen that,
FOR w~~~io i~~ cmmmitteda ~~~able inquixy Inolwo ac.Fcultis alternative Ils to, he uenyi h

~~fHOSE con~~~~''90tentions'that cannt be derived ms a~aa sacs o x
sIgnfian poto of1 thi I.omln frmaraonbeIqir oxa-ape filings' made for, an Improper
Al time, to ItIgai' 'bolereaoncases, It---ft

haseen tlear fRqult oe~meU C&WI PlcssWwih eeatifra-pps howner of distict
the rule is incapable of. a lawyer-emi tiLI udrte oto o hIefn Irt osncino teron nta

cial 6c~~~~trbdtlon~dnt Tmay edalegedon Information veIlitdtorestohwcaefivejudcia contnutlo. 'he ynam- an eiL"eoea putr imsa rsettle-
ics of ~~~~~~~~~~~~~~Laaving nodoubt that the rule Is e- met ofte IsatIu.
serious professinal and economicsigned to apply ~equally to the defense "s kDmhaLi
harm, the us of the rule- a tacticalbar, a new provision Is inseeted impos-.

ing similar re ulrement~~~s ~ ~ of I had erosreservations asto
weapon and the futility of all jattempta ontent inadto ocy ~ hteieefrsof the ~dvisory and

_____________________ ering~~1 al allegtions contained in an tni(Ctmteswould produceafiling, al "cotiun obiatin"ye rpslteel with the multitude
qulreez4 Ipose liability for sAvo- bsagnrtdb- h existingThe proposed e~~~~~~~ating positions that an attorney .Ireanocredwith' the over-The proposed la~~~~~~~~~~~~vep bete PMn prvsOnof the

knosave ceased to have moerit., coead [l~adthe cthanorl

revision is tt

Ishes ody' the sgnatoryCounsel in- ion"ingsadrsacpal oteLfait attemt to dealvovd n iins the proposed version ~ e

with a volatile issue. Imposes li~~~Abiiy upo attorneys and Thep~o uepo
W_ _ _ __a_ _ _ _ _l isualsoor a

vloatins~ th resonable-Inqul-
fo pvoartio. ves alsolgh jfths cn

to, give substsimtivi otnt , ewr b edlal~ne h "responsi- ' I~~sdrvso vll fnteiiae
frlvolous" were hottheeofthemay il

issues raised by thos cotnI gl'blt'lll rmtc is accorn-mesebyditctugsanot
the rule - enameddI 11 a jI aldf h'ta establish disin-
defective. attoyrneyslt of[e~tal~hte rooito

]Cff~~~~e.t.sbonoerlorlue[Rue 21 motions foracprcielwtthronpofs
amended have prvdscesuJI s ~epups owecialhiasmn n
my position ta h ~psdrvso infcnlrlmtteptnilfr [' fnnilprl
affectively and cnrutvy 'h chnsreet'igiiatipoer y he rideftepasttw

what isWW ~ ~ ~~~~~~~~~~~~~~~~~~~~thuhth ~ epoes oshave in-what is now a volaitle Issue ~~~~~lth both ments. " the ~~views of athebench and br hs eadn rbes
chainge gthed ith ths uprig1 _______________of hebar were

the rulein Octoer ir a a confrence ito h. final
thbrl thnk90for idoorte te
sponsred ew or nvrtyTpout oLP1lCrigothe re-Bchool of Law andl L~awyers W ,have potrto ite~vsr C~ommittee,

Morrison Of Pdlc~t ae aalbet itnt h

on liigiin Ifat g fo&cmms d odik eainsre
States an ;

Shortly ' h 'reasons. oomme"s ~ln eutdin more than

Committee of the Fader F 125~~~~~~~~~~~~~~~~~~~dr repneth vrhelmingcma-
sa 1thao herl did suffer from

serious ssei rbes
Districtcut r given authority toAft~er ~ rpsdrule was issued,-

impose fees for upresenting or OPPOS. 'et4byte'behba propsalr that ex
l(Rule 1.1 motions Thus, in direct W 1proslta

cO~trast to the high level of tolerance wa ~upztdb iestate bars and
$mplct under the present rule, law-.raistbsa ies as the Nation-
yesmust think, twice before filng ma lAscwtonoe5crte Conmer-

"insfor tsgctic reasons. There, is alsoIlEaw&toay and the Amnericanr
th[4fe-harbor" rvso:Rl 1Cvl'a~~u~n The Btanding

mlosmay only' be filed 21 days alter comte' epoddwith several
s-ieof a motion describing the ape- .h~5 h s motn of which

~I~cnutat issue and U no corree-datcal ler. h tone of the rule
teaciuis taken in the Interim. The byzeivn ititjudges of the obli-
S~anding committee fwhrdiso ai" cmp.eantnsfor a viola-

substitt "May" for "shall, relieves to.Vieno taheproposed
the 1 ~istlctcow- ofthe obligation to mnmn ut ecniee a Vic-
Impos santion' fo evey violation. toyfrt'br o hnst he In-
'Eqully mporantthe revision sytra ndcotu~lv rtcs prof-
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Study Needed
A, LTHOUGH CONGRESS HAS empowered the U.S. Supreme Court to ,

prescribe rules of practice and procedure for the federal courts, the
L.Aw court, as Justice Byron R. White commented recently, '"does not
itself draft and initially propose, these rules." Thie6couzrt's role, he added,
has been to send rules drafted by judicial committees to Congress "with-i ,
out change and without careful study."'

But the sweeping revision of the Federal Rules of Civil Procedure ,
including discovery reforms and a softening of, Rule al sanctions, re- I
quires careful scrutiny as the amendments move closer to becoming law
on Dec. 1 Efforts to reduce litigation cost anddelay are commendable,.
but there in danger that the reforms merely add another layer to the
process. Congress already has made reducing litigation cost and delay a
political issue by mandating local reform experiments. Now it must
decide whether to block the Judicial proposals while local plans are tested
or to join the judiciary's push to hasten uniform national reform.

F
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D erailing the R ules~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~a

I~ RANDAL SSnL
sm Joeph Side% by Son nui t .Tousadi nst, rat ion Wne toe

apd arin Tourobby 1 too amyeralO the 4Slsterw te h or vid e c tpe nedof atenl

Ly erallt n rk difiel greS m
BY RANDALL SAMBORN.
ust Lo w uffr eisa, Alq ovese of powment ier Nation.l Court keporthe l Aseat

h ve soCalled aknito san to tion, whlch vehemently objects to

S~tV15RSEOO^LmO~otlawyen ie revamp civil litigation in re entyas amending Rule 80(b), to allow attor-r

Averridin theLjudifiar yesroposed ncludure g to eBs acco moda trteioal leanees ton rcourtsad Admsiionistratdive

pmepandg to lobby C e in last lawyer babng rhetoric - with the or video t pe instead of tenography
ch etfort to der"i Prcr dicov- g of reducing co ts nd delays The It ic too oon yet to know how Con-

ery reform proposahs But lt' an open reform movement Is sparking difficult gesmight respond to these plear for

_uetion whether legilatrs - fcing gue tions over spration of powers, intervention. Spokesmen for the Senate

tlbe budgdt deficit and health c re re- and the need for uniform n tional mules Judiciary Committee, chalred by Senm

form - will have any appetite for vs. the o-alled B{kUiaton of pro- Joseph Siden, D-DeL; Its Subcommit-

overriding the judiar's proposed cedures to accommodate local Iegal tee on Courts and Administrative
geykmnts to the lderal Rules of cultures. - Practice, cbired by Sen. Howell Hef-

Uvle Procedure dith mandatory disclosure exper- iin. D-Ala, and the House Judiciary
Unless Congrcgs decide& to take ments under way in nearly two dosen Committee's Subcommittee on Intel-

some action, the most comprehensive districts via the Biden BDIM a cadre of loctual Property and Judicial Ad-InIs-

end-en se the ehl rules were prominent defense lawyers - con- t-ation, chaired by Rep. William J.
adopted In 038 sut ~ly take efd ed In prt, bout overlpping re- Hughes, D-N.J, say no decision has
fact Dec. 1 (NIT May .) Most of the form efforts - Is leaing the charge to been made whether to conduct bear-
controversy that faed over several the Rule 2e mendmet Thegs. The senators, of coure, will oon [7
proposals - softening Rule changes would mndate a mutual duty be preoccupied with Supreme Court
UI's judicial sanctioing powers - has to disclose so-called core Information. and other Judicial nominations.
waned a the five-sq rules-making bud adverse miateral soon after
proes, begun in 1I. sear comple. a lawsuit lsflled without waiting for he Op "te
tioL But O iotn 2rom both plain fOm r F a d requests. Despite the presumption at this
tiffs' and defense lawyers remains Intended to rrne trial dis- stage that the rules will be enacted, the K

covery, the amendment would require unusual coaltion of opponents pre-
strong to amending Rule 26 to require partes to automatically disclose such sents a powertul *4nment, *eording

thtlitigants exchange basic informa-saigmn.acodn
tian before beginning discovery core informtion as the names of po- to some observers, that gives them a

If Congress chooses to exercise ~ tentlal witness, including experts, fighting chance of persuading Con-
acourit to enterve e its cumentary eidenc and gress to provide the relief they were r
self m oe int a way tcndic - gunable to win from the judiciary.
bate, prtlyd of itsown tehmakig oeAohrvleepce ob heard affingty the opposition is the Coin-

observrs, Icludin p~ ~ Tch~ n Conrm Is hat o the 8,@00-em- iittee on procedural Reform of Law-
cC the University of Montana School of ~~~~~~yers for Civil Justice, a Washington.

course" with overlapping reforms
madtdby Congrms coder the Civil

Justice Reform Act d a0, known as
the Biden BillL HE



D.C.-based deie emrIum$SMU. The Jargest plaintifs'ttoreye bar, attejudicia Advisory Comittea'.
el Wit M.L of Womble Carlyl. Sand- the Association of-Trial, lawyers Of lta ue3 rpmlI 91 hc

rigs &Rice I Wlngn~alem NC. meric, Is shedule to dcide weth- azied for broad automatic release of
chain. the committee. sopporting or- or to continue Its opppidtioi at a board information that -bear signficantly
gmnistimn are America. Legislative of governors meeting this month, ac-cmaylimodeoe.Rtatrb-

Eachang Councl, Assdatlonof Do-earding to ATLA President Roxanne Mgbmbre by written And verbal
JesseTria Attorney., 31nfnees Round- Barton Conlin a Des moines, laws. opo itinInFebruary lOU, the corn-
table Lawyers' Committee, U.S Chain- sole practitioner. Although many of muttes backed down from any predla-
ber of Commerce, ]Federation of the objections that ATLA made previ-vr islsr eqieet
Imuance and Corporate Counsel, In. cosly have been resolved, the revised Thven, two months laeru led byudg
ternational Association of Defense disclosure provision still presents alhm K.o Winter larerf thed by.'JuCm-
Ctousel, District of Cohluba Sar Liti- problems, Says MsL CoMb. R# K. CWintef AJpeals the comm& itte
geands Se bl, Define Rese garc tionednt e ht' hn reversed Itself and adopted a refonrnu-tate and Pulic Citize Utigationthrough discovery," she sams 'T'he tated Rule 26, - the verson pending -
Qfoup, a 6dane bar adversary. Idea that (defendants] are just going toreuin dscoref'dcvral

The defense groups ~o~gmsnda- tluseryhnweedtokwtoInformation relevant to disputed fates
tory dsloscle argue that Instead of win our lawsuits just doesn't seem allege with particularity In the'plead.
strea~mlning discovery, it merely adds veypatel-10M"(U _L
another Pretral laye. Some favor a ofthur.C.B ryant, execu.S dor Publi "I don't think that we've done any.
system of consensual or sequential dis- o .. bsdTilLwesfrPbi
closur, In which the plaintiff would Justice, a national public-tnterest law thing that Is anywhere near as, radicalas some think, it s says ProfL Paul D.L sow his or her evidence first. firm, also opposes the Ru le3 amend. Csrrington of Duke University, School

Former, Solicitor G~eweal Erwin N. =Mens as well as FeRpropose discovery of Low, who was the Advisoery Cam.
Griswold, senior counsel in the D.C. of- Rules KO M and 33, which prsm-mittee reporter until last year. Corn.
ano of iones, Day, Reavis & Pogue. in lively limit, parties to, 10 dpstos iiemmbr adattetm they
Febuary wrote a memorandum to the and =5 Interrogatories eahrad-fl opeldt c o w eysa-
Supreme Court on behalf of all of these tory disclosure without unimlizted dis- nu fte atdutl19 o vl
groups asIng the Justices to reject covery won't work, he says. "We don't uslno h ~e 11pas twud

mnaoydisclosure thlink people will fully disclose inf or- be19 eoeaynwfdrlrule
Alter th Supreme Court rebuffed his mation that willhurt them voluntarily colsepougteadalclc.

aruet.Mr. Griswold said, -I don't unlms they know It will he discoveredemtninhe adaoyislur
thnink that praticing lawyers, includ. eventually." rvso lostedsrc ol to

Ing those In Congress, will be vary, Virtually the onlythe requiementtor conL nghamed yteIdea hnre gawillbe oery d irtuall the ue oNl bar groupsI thatewt vrai
the attorney-client privilege, lawyers exclusive American Clege ofTI Trial Same D4isrift Experiment
will have to volunteer information that lAWYers which has no pIans to join In the Eastern District Of NeW York,
otherwise would he confidential be., the debate unless asked byCnrsteDdn3 omte a se h

tween them and their OlostL"says Ken Eberk, head of ACLsfee-curt to extend an 13-month expert.
The Back Dormer' Al civil rules com mitee mWn with mandatory disclosure for

The opponents are floating several Lawyers should focus their argu- anOther year, says chairman Edwin J.
options. They are considering asking Ments before the WeslyeosNewYortsingthopomim
Congress to simPly defer Implementa- mtesad"o aete hn Otion of amended Rule 2d or delete it tooe n nthv he hn o asmr im snee eas 0disclsure rovisons nd alow th re-will go over their hedad and fight tofwlayrhvecmidto akadisclsure rovisons nd shwn th re.the ends of 'the earth"~ says Mr. ahrkmaenin amendments to be approved, of Phoenix's Fennemore Craig P.C. In maigu vlain
according to Mr. Witt and Alfred W. addition, he says AriZona recetljty hasL In the Northern District of Califor-
Cortese Jr., of the D.C. office of Chica-, adopted a Imandatory disclosure rul nat& experimentation With automlatic
gd's Kirkland & Ellis. eemoesrnntha e opeddisclosure appear. to be working

The deletion option appears to be federa mrue, andithere do oth apar tosmoothly says Prof. Richard L Mar-
"the cleanest and moat effective for be any 'major problems. ci ~ aw of the University of California.
Congress, In effect, to follow the vie U.& District Chief 3ug S1am C. Hastings Coliege of Law. "Congress
Of most litlgants,' says Ur. Cortese, an PointerJr. chal- of te J cWcould wound the existing rules process

executive ommittee nd board em- Crenc Advisory Committee on M~. by getting Into this problem, and it'sher of Lawyers for Civil Justice. me as"c~~ e ee.nt likely that it will improv on the
The UA. Justice Department, the -i uesy lertI~l som giener prpsl tma ilI haesa.

largest single user of the federal __ __ ~~~~~Mr. Griswold, in his court memoran-
* courts, has yet to take a position under t- dum on behalf of the defense coalition,

*be Clinto adminitrat"n says a de- tonhawetiocanngthe argued that adoption of amended Rulepartment spokesman. b ~ - hes "will Undermine the vitality Of the
The 06D,0-member American Bar ads.fopCnges toreienad erl ples.s. adding it is an-

Association Litigation Section. corn- hapstake gactio onteiMeWcags iey that the federal rule later wouldV Posed of both plaintiffs' and defense abgAcsbe superseded by a better system after
lawyers, which opposed an earlier ver. Probably tlhe biggest diemma ~for ~ rmnain
sion of the mandatory disclaos~re re- Cnrsishow to mesh the rules Prof. Judith Rsnilk of the University

iurm ntI scheduled to consider amn~nswith the 199 Civil Jus. -of Southern California law Center
cotnigits opposition at a govern- lcReomAct. The! act requires con- sats the tension betwee the Civil Jus-

Ing council meeting in June. says Da- mite n~hOf the % court districts tice Reform Act and the pending rules
vid C. Weiner, section vice chiair of tadpa lnfr educlng litigation amendments may result In either
Cleveland's Hahn Loeser & Parks. "we ~ Ipnerndly-asserting Con- 'chaos or creative conversation."
hop Congress puts this on the back ge'inestIn ma agng the coujrts.L There are benefits to creative oonver-
burner" says Mr. Weiner, who, with Aithoul th 4at does not mandate satlon, she adds. but "litigants will
two colleagues unsuccessfully peti- exeienain with uomatic db- have to absorb the cost of lawyers'
tioned the 8upreme Coort to block the cloue 3ofteUdsrcsurelyknowledge of rules from variation to
discovery reforms. peaigudrscplnchevo-varialtoi"'

iantrllyto icorpratevarius frmsAnd, Professor Resnik cautions,
of manatorydisclsure, ccordng to"You have to buil In a lot of judicial

thel Administrative Cfleof teU.paiLence for lawyers' learning curves."
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;&eports: Little Discovery Abuses

IRstaff attorney at the NCSC and one of training and almost the monitoring of
L RANDALL SMORN; the principal authors of the companion attarneys"
1,w jsmai Sine importer reports. "Whether or not theme in- Ecemaics

-r ,.osts at the front end of litiga- T he ce s y concludes that an-
wo wa 5TU1)IES of civil 415cov- tion will have an overall salutary ef- datory disclosure,. rather than reduc-

my -the frt in a decade fedt on litigation costs and delays cer- costs ad ort aess.
clude that for most c ,SM 'formal tainly remains an open question," she .may put further restraints on Uti-
disovery iS nd out of control," d says, adding, "the reach of the diswlo- E J

th bench and bar an correct prob. sure rules could be great because os dist e on th edge
hes that do exist without doptng many states pattern their rules on the fr oeIn eoomical to plarsue " In-

11 _" %~~~~~crasedfront-end costs also leave less
major che. in the rules governing federal rules. money for settlement and may encour-

ott'= bund by tradition,6 lawyers Creatin More Pobe age defendants to hold out longer, i
dO not favor the radical discovery re- Alfred W Cortese Jr, of the Wash adds. And, rather than alleviate the

fo~senvisioned by the prpsd ington. D.C. ofince Of Chcg' burden Of discovery motions on judges,man for it could generate collateral motions
amsendments to the Federal Rules of land Ellis and a spoke an for over non-compliance or disagreements

ivil Procedure, according to "the Lawyers for Civil Justice, which is about what information must be ex-
stes. which also show that discov leading opposition to the "discovery re- haed.
ery is conducted less often than ome forms, says the reports "really con- , the study says, automatic ds-
reform advocates have estimated. firm 'the points we've been making clogemightreduce litigation Ifar-

Resercbers at the National, Center over the last "couple of teo n-that ties settle before a suit i fled to avoid

for State Curts based n W~lU~m- disclosurhe mposesan ddiinlbr the Lcosts of early disclosure. And, if
burg, Va., have just completed two den~~I on th cort I compliance is high, couarts may Isee a

stuies -asreof20t than it we - decrease In discovery motions and
and an analysis of 2,NO cases in five The reports are based on data col- cs to litigants may eventually level
selcted state courts.i The new find. lected ['between 1987 and I,989 from off t a lower rate."
lags cOrrborate, some Of the 'earlier Msahustts Superiojr Co'r nBs !o.LnaMleio h nyr
VW Ond provie am untin oo- o I Jako 'Cout ClxcI Cow In sity of Texas School of LAw, Also, on the

ponentaof someprocedual refoms Kanss CityMo. Conecticut Superior -centers advisory conimittee, ~says
pending before Congress. (NLJ, May Cour #I qNew Haven; Maso W' ounty -lacking good eprclspotfr~

that no formal Supe rcourt, to Shelton, Wah.; and th rpsiotatheesm sver L
The NCBC's finding King County ruperor Cout1Sete. eravedsorybsthdic-

discovery is filed In 42 percent of the The crtawechos' bcue n.- eyrlssol o eaedda
contested tort; contract and property dtlonr atheir diversity in p on, l" . F

cal~ that it eped to e a 'm d t a .CC rpt A

,~~~~~~~~~~~~~~~~~~~~~~Wd { One iwS t A ; 'j W

percenat ' iina18 Federal'Judicial thtfim thsc istto hdl to- ap-
Center of federal caises), clitrike s pe Ci thering is of the Judgs -

heurt ofajudiclary proposal. to pAa l l a of o an Americn i ar Ao ciat
amend ul 26 to requir opoin ell g n~ I g ut Q!ln. heoter "Isa on~ '-

eou44fY$2nse:0tl, toex$change basic LIaoma I 'P10406fi Thre Al *

tion be~ore beinning ormal 4scov- dscoverya~u~",but"["y rir ls covery in State T~rial Courtsi qut of
toy, The mandatory dlcou~poi eto~jde~o1pIrdalsu Control?" rl appear in thesm r
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Judge Robert E. Keeton: A Look at Rule-making in the Federal Judiciary
Judge Robert E. Keeton was ap- analyzes the suggestions- and, where -also serve as a pattern for many state

pointed to the U.S. District Court for the appropriate, drafts proposed amend- procedural rules. The pervasive im-
District of Massachusetts in 1979. He is ments to the rules and prepares ex- pact of the federal rules is good rea-
chairman of the Judicial Conference planatory advisory committee notes. son to make the process exacting and
Committee on Rules of Practice and Pro- The proposals are then discussed in thorough.
cedure and has served on several other detail by the members at committee The process is also very open. All

L Conference committees. meetings. When an advisory com- meetings of the standing and advi-
mittee is ready to proceed with pro- sory committees are open to the pub-

r What is the role of the Judicial posed amendments to the rules, and lic. The minutes of these meetings
L A. Conference in rule-making? the Standing Committee approves and the papers of the committees are

publication, the secretary mails the a matter of public record and may be
* The Conference is required by proposed amendments and advisory obtained through the secretary.A law to conduct "a continuous committee notes to more than 10,000

study of the operation and effect of individuals and organizations across f You have created subcommittees
the general rules of practice and pro- the country, seeking.their comments. 1,. to review the rules as a whole
cedure," It is also responsible for rec- Also, the advisory committee holds and to study the integration of the
ommending changes in the federal public hearings. rules. What is this about?
rules to promote "simplicity in pro- The number of comments we re-
cedure, fairness in administration, ceive is increasing substantially. A By statute the standing commit-
the just determination of litigation, Partly, this may be because recent Ad tee must review each recom-
and the elimination of unjustifiable proposed rule changes have dealt mendation of the advisory commit-

L expense and delay." with such controversial subjects as tees and recommend to the Judicial
The Conference's Committee on attorney sanctions and reduction of Conference such changes "as may be

Rules of Practice and Procedure, costs and delays in civil cases. necessary to maintain consistency and3 commonly known as the Standing After considering the written otherwise promote the interest of jus-
Committee, coordinates the rule- comments and testimony from bench tice." Some of the existing rules deal
making process and transmits all and bar, the advisory committee with the same or closely similar issues
proposed rules amendments to the makes a fresh decision on the pro- in different ways, in some instances

"I Conference. The Conference has five posed amendments. Proposed just because they were drafted at dif-
advisory committees, on appellate, amendments are then sent to the ferent times by different drafters.
bankruptcy, civil, criminal, and evi- standing committee for consider- Also, over time and with a succession

LJ dence rules. The five advisorv com- ation and from there to the Judicial of amendments, some rules have be-
mittees consider all proposed rules Conference. The Conference trans- come unnecessarily complicated.

7 changes, conduct public hearings, mits the rule changes it approves to I have appointed a Style Subcom-
consider public comments, and draft the Supreme Court, which passes on mittee, chaired by Professor Charles
amendments. its proposed changes to Congress. Alan Wright, to identify inconsisten-

The new rules become effective on cies and work toward clarifying and
L O sn, What is the process for enacting December 1 of the same year, unless simplifying the language of the rules.! *a amendments to the rules? affected by congressional action. Working with Judge Sam Pointer andr the advisory committee on Civil
L | |l. Anyone may initiate a proposal The process you have outlined Rules, the Style Subcommittee nowI An to amend or add a rule by send- A. is elaborate. Is it necessary? has nearly completed a comprehen-

I ing a letter to Peter McCabe, secre- sive first draft revision of the Federal
tary to the committees. The secretary A The answer implicit in the Rules of Civil Procedure. It signifi-

! sends each comment to the appropri- A. Rules Enabling Act is YES, at cantly reduces the number of words,
ate advisorv committee for consider- least in general. The federal rules di- resolves inconsistencies and ambigu-

ation. rectly affect the daily business of all ities, and makes the rules much more
The reporter to that committee the district and circuit courts. They readable. The committees must

1 lIo!, Bn , . .



practitioners and local attorneys inex- out delay at any point, they will take
perienced with federal court practice effect on December 1, 1994.
have complained about not knowing C7
where to locate the many procedural f. Do you have any concerns over
requirements set forth in local rules. |,| the rule-making process?
Consistent numbering can help. The
project has recommended a uniform z Yes. There is some ongoing ten- n

numbering system for local court A. sion both about the process
rules that is linked to the numbering and about the substance of current 7
of the national rules. Most of the proposals.
courts of appeals now use the recom- There is a perception that the fed-

tlmended uniform nuimbering system, eral rules are amended too quickly n
and a growing number of district and too often. The standing commit- l
co[urts are adopting the system, tee and the advisory committees are

very sensitive to this concern. Indeed, 7

. Could you tell us something many thoughtful and valuable sug- L
do additional work before these style , about proposed changes in the gestions never reach the public com-
changes (along with the substantive rules that have not yet taken place? ment stage because they are not con-
changes essential to resolving ambi- sidered critical enough by the L
guities) are ready for public corm- A Two packages of rules changes committees to warrant the serious
ment. The committees have made a A. are in the works. The first pack- step of amending the rules. r
good start'on improving the quality age, approved by the Judicial Confer- On the other hand, some court rul-
and readability of the civil rules, and ence last September, is now under ings and new legislation inevitably
I hope a draft will be ready for publi- consideration by the Supreme Court. require amendment of rules-and in
cation soon. Among other things, a number of sig- a few instances, prompt amendment.

In the long run, a closer integration nificant and controversial changes We are also very mindful of our
of the five separate sets of rules could have been proposed in the civil rules statutory obligation to evaluate con-
eliminate needless repetition, as well to reduce cost and delay in litigation tinuously the operation and effect of V
as inconsistencies, that leave a reader and to recast Rule 11, governing at- the federal rules and to recommend
in doubt as to whether different torney sanctions. If these amend- rules changes to promote simplicity
meaning was intended and, if so, ments are approved by the court and and fairness in procedure and to 7
why. A subcommittee wsill continue not rejected by the Congress, they eliminate unjustifiable expense and t

to study the feasibility of closer inte- will take effect on December 1, 1993. delay.
gration of the different sets of rules. The second package, which con- I am also concerned that bills con- 7

tains proposed changes in the appel- tinue to be introduced in Congress toQ: What is the status of the late, bankruptcy, criminal, and evi- amend federal rules directly by stat-
Q: committee's project to re\'iew dence rules, has just been sent to the ute, bypassing the Rules Enabling 7

the local rules of court? bench and bar for public comment. Act process. We work closely with L.
Of particular interest, the proposals other Judicial Conference committees

The local rules project began would rewrite Criminal Rule 32, con- and the Administrative Office to per-A. several-years ago under Dean cerning sentencing and' judgment, suade members of Congress to allow L
Daniel Coquillette and Professor and Evidence Rule 412, dealing with the Rules Enabling Act process to op-
Mary Squiers of Boston College Law the admissibility of evidence of a erate. Acceleration of the process, in 7

School. At the request of the standing victim's past sexual behavior or pre- particular instances, may be both fea- L
committee, they reviewsed all the local disposition in a civil or criminal case. sible and appropriate. We believe,
rules of the district courts and the The period for public comment on however, that the basic procedures 7
courts of appeals for consistency with these rules closes on April 15, 1993. for notice, comment, and meticulous
the national rules., The respective advisory committees care in drafting are especially appro-

The Administrative Office has dis- will consider the comments this April priate for-rules of procedure in the
tributed widely the findings of the and May. If amendments to the rules courts, and that the benefits of adher-

I Local Rules Project. One of the princi- are approved through the five-step ing to the process outweigh interests
pal benefits has been to focus each process (advisory committee, stand- that might be served by quicker ac-
court's attention on the numbering ing committee, Judicial Conference, tion that bypasses these safeguards.*i7
system for local rules. Out-of-state Supreme Court, and Congress) with-

{~~~~~~~~~~~~~~~~~~~~~~~~~~~~1 Th jr:~u *\'



UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

219 SOUTH DEAR9ORN STREET

CHICAGO. ILLINOIS 60604

FT C14ANCR8 OF March 8, 1993
L FRANK H. EASTER3ROOK

CIRCUIT JUDGE

Daniel R. Coquillette
Dean
Boston College Law School
885 Centre Street
Newton, Massachusetts 02159

Dear Dan:

Rereading my notes from the last meeting of the Standing Committee, I re-
L alized that I might have an outstanding commitment to send you some ideas

for the Committee's future schedule.
raw~
L My thoughts have not changed since the final day of our meeting last

December. We should move the meeting dates in order to shorten the gap be-
tween proposals by advisory committees and the final promulgation of rules by
the Supreme Court.

Our current schedule ensures a long delay unless we abbreviate the time
for comment-which we have taken to doing regularly, albeit without the
justification nominally required by the rules of the Judicial Conference. New
proposals from the advisory committees come up at our winter meetings.
Unless we shorten the time for comment, the advisory committee cannot make
its recommendations on final drafts in time for our summer meeting. Thus we
cannot make a recommendation to the Judicial Conference for consideration

7 that fall. That creates an entire year's additional delay.

We can combat this problem by moving the winter meeting of the
Standing Committee into the fall. (Judge Keeton suggested September, which
has the additional benefit of preceding the expiration of members' terms; in

L this way, persons knowledgeable about what is in the pipeline will be able to
address pending'issues.) Publication early in November, with four months asL the normal comment period, would permit the advisory committees to meet in
March and April to recommend final drafts. Then the Standing Committee
could meet in June to consider these recommendations and make proposals to
the Judicial Conference. This schedule would leave time for all of the partici-
pants in the process to act with due deliberation.

Although some bar groups would object to 4-month comment periods
L (they have their own problems with internal consultation), we could assuage

these concerns by adopting a policy that substantial proposals-such as the re-
cent changes in Rule ii and the discovery rules-would have the benefit of
longer comment periods. Indeed, because going beyond four months puts the
whole schedule back a year, we could ensure 12-month comment periods on

7
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substantial packages, while still giving the advisory committees additional time
to deliberate on these proposals.

Still another way to proceed would be to return to the approach that Joe
Spaniol described during the Maris Era: to publish the advisory committees'
drafts on the say-so of the Standing Committee's chairman, without the elabo-
rate procedure in which we now engage. I think that there is much to this, al-
though this takes us deep into the territory of Judge Stotler's letter (and the im-
pending discussion at our next meeting).

The Standing Committee's principal task ought to be structural-to con-- 0-l
sider what major changes in the rules are called for (see my letter to Tom Baker
about long range planning), and to oversee the completion of the work in this
direction. The members of the advisory committees are every bit as skilled as
the members of the Standing Committee, which implies letting the advisory
committees handle issues of detail, subject to suggestions from the Standing
Committee. Once the Standing Committee has debated and -resolved issues
concerning the appropriate objectives of the rules, the advisory committees
(with the ,Chahman's supervision) can proceed directly. r

Suggestions; on language and similar matters need not, and ideally should
not, come iatour formial meetings-and this for two reasons. First, the advisory
committees i evitably make changes after receiving public comments, so that
detailed dfng submissions squander our time. They get lost in the rewrite.
Secolnd, drating in committee is both ungainly and in most instances unneces-

Rical Iow the discussion of Criminal Rule 32 proceeded at our winter
meeting. Maimy members had detailed language suggestions. These were too
Iany;¶pjdtob diverse, to handle on the floor. But few of the suggestions were
substant e, so that the Chairman and Reporter of the criminal advisory com-
mittee weree able to redraft off the, floor to achieve a-satisfactory text.
Meanwhile, however, Judge Bertelsman's genuinely substantive suggestions
were lost ip te shuffle. We spent so much (unnecessary) time on words that
substanelgot slighted. Both kinds of substance; whether we should be trying to
achieve Objective X, and whether the overall plan of the text would achieve
Objec iV0X without excessive damage to anothef valuable goal. Too bad that
such thgs g submerged, for our job is, or ought to be, fundamentally sub-

Suppo~sel we were to adopt a rule that proposed changes in the text of a
draft rule idmidst be submitted to the advisory cpmmittee (and perhaps the
Standig Cormittee's Chairman and subcompittee on style) three weeks be-
fore our meetings. I'll bet that 95% woud be resolved without the need for any-
one to word come our formal m eeting. Then we could devote our time to
questins f what the rules should be tring tdlachieve, rather than what form
of words odld achieve that objective; Sometimes form and substance are in-
Sep l s other 5%. But narrowing th discussion in this way would

be 11 1improvement.
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Perhaps a suggestion to refocus the attention of the Standing Committee
on structure rather than technique also implies a change in its membership.
Instead of a large Standing Committee with the chairman of the advisory
committees as adjuncts, the Chief Justice might contemplate making the advi-
sory committees' chairman full members of the Standing Committee, and hav-
ing a (smaller) number of outside members of the Standing Committee, each
with a simultaneous posting to one of the advisory committees. Such sugges-

L tions are beyond our province, although our long range planning subcommittee
might engage in planning for the Standing Committee's structure as well as its
agenda.

I hope these thoughts are helpful.

L ~~~~~~~~~~~Si rely

L Frank H. Easterbrook

cc: Hon. Robert E. Keeton
Hon. William 0. Bertelsman
Hon. Alicemarie H. Stotler
Hon. Edwin J. Peterson
Prof. Thomas E. Baker

rL
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Judge Robert E. Keeton
U. S. District Court 2
Room 306, John W. McCormack

Post Office & Courthouse
Boston, Massachusetts 02109g

Re: Standing Committee: Philosophy of Task

Dear Judge Keeton:

In light of June's three-day labor, I have reflected on the contribution F
the committee members are expected to make. Several times members referred
to keeping their eye on the good of the order but then felt constrained to reflect
the practices in their court or circuit.

Perhaps persons holding an established judicial philosophy already V
have a clear sense of mission as we traipse, sometimes broadly, sometimes nit-
pickily, through the rules and, true to that philosophy, always know how their vote
will be cast. As I commented to John Rablej, this committee may be as close as
I ever come to jury duty; and, as is reported from that experience, the L)
deliberations are most troubling in the close calls.

Perhaps the December agenda will be too laden to engage in any Lb
discussion of the philosophy of this committee's task(s), but if time permits, I
would like to see the members, or at least and especially you, Charlie Wright, and
Joe Spaniol expound on how you view the following topics. (I would also enjoy
hearing how the long term advisory committee chairs and their reporters also view
the Standing Committee's role.)

1. Editing.

Presumably we all agree in the abstract that the standing committee
meeting is not the place to re-write rules (or, not the place except wheni the
disagreement can be fixed then and there).

L



Page 2 July 31, 1992
Letter: Judge Keeton

On the other hand, these amendments by consensus" leave me uncomfortable
and unsure about what we have In fact voted for. Is there a cure, such as, longer
meetings to allow for revision by staff or, with advanced technology, a way where
we could view on an enlarged monitor the changes being proposed?

Along the same line, do the members view a rule proposed ta be
circulated for comment as requiring less care because It can be cleaned up later,
or do they believe that greater care Is required because the circulation itself sends

L an important message to the legal profession and must be well formulated in the
first instance?

2. Deference to Advisory Committee.

My thought has been that these esteemed committees, their reporters,
L members, and commentators deserve a presumption of correctness. Don't they?

3. Constituency.

I note that the Committee Self-Evaluation report to Judge Gerry (cover
letter of July 13) indicates "no* to the question about whether membership Is
"appropriately representative" and laments the absence of more practicing
members of the bar. Do I have a duty to canvass the Article IlIl district judges to

L > ascertain their sentiments about the Rules and thus represent" my constituency?

In keeping with the national craze Oudicial) over Long Range Planning
Li (LRP) (mind you, I leave In two days for the Ninth Circuit Judicial Conference to

head the first day's program on -guess what - LRP!), it occurs to me that my
questions might more properly be directed to Professor Baker. Before you choose
that course, however, I wish to call to mind the renewed interest among every
minority group extant (and surely members of this committee constitute a distinct
minority) In story-telling." If there Is worth In that endeavor from early civilization
to now In the great places of learning, couldn't we indulge ourselves with some
*oral history" about the philosophy, practices, and procedures of the Standing
Committee? Maybe my letter all comes down to Judge Ellis' repeated references:
Othe memory of person runneth not to the contrary." (Say what?)

L



Page 3 July 31, 1992
Letter: Judge, Keeton

Please understand, I commit this Interesting topic to your sound
discretion and If we never hear a word from you about the philosophy and hi-story
of this outfit, then so be it!

Best regards.

Sincerely,

ALICEMARIE H. STOTLER
U. S. District Judge

cc: Professor Wright
Mr. Spaniol

L

L
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PAUL D. CARRINGTON

DuXz UNn'ESsm SCHOOL OF LAW 1616 PIASCUST ROAD
Box 90360, DuamvNC 27708 DumwNC 27705

919-684-5593 9194898668
FAX: 919-684*3417 FAX: 919493-9888

January 20, 1993

Memo to Thomas E. Baker, Chair
Subcommittee on Long-Range Planning Committee
Standing Committee on Rules
Judicial Conference of the United States

Dear Tom:

Thank you for the invitation to make suggestions about
the rulemaking process. I do have one.

In my judgment, the Standing Committee could usefully
reconsider its role. In my opinion, obviously distorted by
the role I have played, that committee has been too
intrusive in reconsidering solutions worked out by the
drafting committees.

Surely the Standing Committee should read the drafts
carefully to make sure that as many glitches as possible
have been removed. Drafting mistakes are like roaches that
appear in the night; every time you turn on the light, there
those rascals are. The Standing Committee can be enormously
useful as a roach hotel.

The Standing Committee should also prevent a drafting
committee from sending forward a proposal that is either
politically hazardous to the rulemaking process or that is
in the opinion of its members, plainly unsoQand. When acting
for these reasons, the Committee should limit itself to
squelching a proposal or remanding it back to the drafting
committee with some advice or recommendations. It should on
no account go forward with its own proposal, one that has
not had the careful consideration of the drafting committee
and has not been published for comment, and so forth.

In my appearances before the Standing Committee over
seven years, it seemed without exception that the Committee
was prepared, even eager, to substitute its judgment for
that of the drafting committee. There are several hazards
in this.



PAUL D. CARRINGTON, January 20, 1993

One is that the Standing Committee draft is not likely
to receive the kind of careful consideration to which such
texts should be subjected. For a single example, a serious
technical blunder was introduced into Rule 11 by the
Standing Committee when it substituted its judgment for that H
of the Civil Rules Committee on the applicability of the
rule to non-signers. There have been other less harmful
examples of this cost. H

Secondly, the Standing Committee is not on the merits
of the issues raised as likely to be well-informed. It
cannot devote the time to any rule that the Civil Rules LJ

Committee does, through repititious consideration and
reconsideration of drafts and through the hearing process.

Thirdly, substitution of judgment by the Standing
Committee has a long-term demoralizing effect on the
drafting committee, which is left to consider proposals not L
only on their merits but on the basis of what a virtually
unknown Standing Committee might think about them. In
short, the sense of responsibility of the drafting committee
is over time diminished by this process. Morale would be
higher if the Standing Committee made it plain that it
adhered to,,a more modest role for itself. The
considerations here are in many respects similar to those
that animate a wise appellate courtIthat"constrains itself
from second-guessing every close call by a trial court.

I hope that these thoughts may be useful. Best wishes. L

Sincerely yours,

Paul D. Carringto
Chadwick Professor of Law

cc: E. Cooper
S. Pointer

.,
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AGENDA XI
'Y COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Washington, D.C.

OF THE June 17-19, 1993
JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

ROBERT E. KEETON 
CHAIRMEN OF ADVISORY COMMI-TEESCFHARMAN 

KENNETH F. RIPPLEMay 17, 1993 APPELLATE RULES
PETER G. McCABESECRETARY 

EDWARD LEAW
BANKRUPTCY RULES

-

SAM 0. POINTER, JR.
CML RULES

TO: Honorable Robert E. Keeton, Chairman WIWIAM TERRELL HODGESStanding Committee on Rules of Practice and Procedure CRIMIRULS
RALPH K. WINTER, JR.L ~~~~~~~~~~~~~~~~~~~~~~~~~~EVIDENCE RULES

Enclosed are proposed amendments to Rules 23, 26(c), 43(a), 50(c)(2), 52(b), 59(b)(e), 83,and 84. With the accompanying Committee Notes, these have been considered and approved by theAdvisory Committee on Civil Rules for submission to the Standing Committee under rule 3c of thegoverning procedures. A summary of the proposals, briefly explaining the need for amendment andhighlighting the more significant changes, is attached. The proposed revisions conform to the style7 conventions approved by the Advisory Committee in its undertaking to make the civil rules moreconcise, clear, and consistent; and a separate enclosure reflects how the rules with the proposedamendments would look in the new format that the Committee will be recommending.

7 Rules 83 and 84 were previously published and submitted to the Standing Committee, butL have been reviewed for consistency with similar provisions being proposed in other federal rules.I call to your special attention proposed Rule 83(a)(2), which contains provisions not, as I understandit, being incorporated in the proposals from the other Advisory Committees. We do not assert thatL these provisions are merited by special circumstances unique in the Civil Rules; rather, we remainconvinced that the principle contained in Rule 83(a)(2) would be generally appropriate as alimitation on enforcement of all local rules. We ask that this remaining difference in the views ofthe several Advisory Committees be resolved by the Standing Committee.

1 We request that the Standing Committee authorize publication of these proposals, affordingL the bench, bar, and public an opportunity to comment on the proposed amendments. Publichearings would also be needed. We suggest, however, that the Standing Committee considerpostponing the time for publication, comments, and public hearings until after Congress has had timeL to evaluate the substantial changes in the Civil Rules adopted by the Supreme Court in April 1993.For that reason, we have not suggested any particular times or places for holding public hearings on7 the current proposals.

Sincerely,

C cC, 'v

Sam C. Pointer, Jr., Chairman
L Advisory Committee on Civil Rules

cc: Secretary and Reporter, Standing Committee
Chairmen, other Advisory Committees
Reporter, Advisory Committee on Civil Rules
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Proposed Amendments 7
Major controversy can be expected with respect to the proposed amendment of Rule 23, and

there may be some controversy with respect to the proposed amendment in Rule 26(c). The others 7
appear at this time to be largely non-controversial.

Where, for other reasons, changes in a rule are being proposed, the Committee has made
language changes to conform to the stylistic conventions being used by the Committee in its review 7
of all rules.

Fed. R. Civ. P. 23.

Numerous suggestions for changing Rule 23 were made following its last general revision in L
1966, and ultimately the Advisory Committee declared a general moratorium on possible
amendments to await further case law development. Pi

More recently the Advisory Committee was requested by the Judicial Conference's Special
Task Force on Asbestos Litigation to consider changes that might enable courts to use class action 7
procedures in appropriate mass tort cases, at least in resolving particular issues affecting large L
numbers of actual and potential litigants.

Rule 23, in its 1966-form, has proved to be a useful tool in handling a wide variety of cases '..
involving class claims, and one objective of the Advisory Committee has been to preserve the basic
principles governing class actions. But the Committee also recognizes the desirability of addressing
certain matters that from time to time have caused problems in cases certified for class action I
treatment or that have sometimes prevented class certification and in turn resulted in repeated
litigation of the same issue, sometimes in hundreds of cases.

The proposed revision is drawn from a proposal submitted in the mid-80s by the Litigation
Section of the American Bar Association, which in turn adopted an approach taken by the National
Conference of Commissioners on Uniform State Laws, Itfincorporates, however, many suggestions
made by others, including the special concerns when considering formation of defendant classes. The
revision does not seek any changes in the jurisdictional requirements affecting class members; these
matters are ones for Congressional action. I

The principal changes may be summarized as follows:

(1) Elimination of the tripartite classification in current Rule 23(b), moving the LI
requirement that a class action be superior to other available methods from Rule 23(b)(3)
into Rule 23(a)(5), where it becomes a prerequisite for all class actions. The remaining C
provisions of Rule 23(b) become factors in deciding this essential issue of superiority. L

(2) Flexibility for deciding, based on the circumstances of the case and due process,
how and to whom notice should be given whenever 'a class is certified. 7

(3) Flexibility for deciding, based on the circumstances of the case and due process, 7
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whether and under what conditions putative class m mbers would be entitled to excludethemselves from, or join in, a class action.

(4) Highlighting the need to describe the ma ters certified forclass resolution andthe opportunity to limit class certification to specified c aims, defenses, or issues while leaving
others for individual resolution.

(5) Permit interlocutory review of rulings or class certification with leave of theappellate court, similar to current 28 U.S.C. § 1292(b) Particularly in view of the increasedopportunity for discretion in the trial court, mandamus should not be the only option.

The Committee Note covers these changes extensivel~y-,andn ed not be restated here.

Some of the provisions may be viewed as "pro-plaintiff and others as "pro-defendant." TheAdvisory Committee believes that a neutral balance has been struck which will improve Rule 23.
The proposal, nevertheless, is likely to generate substantial controversy. It is time, however, toconsider how Rule 23 can be made more responsive to the ne ds of litigation for the coming years.Comments following formal publication may well indicate other approaches would be preferable, andthe Committee is prepared to consider other possible revision and republication.

Fed. R. Civ. P. 26(c).

Significant concern has been expressed during the past several years--leading to theintroduction in Congress of proposed legislation--that protective orders sometimes have operated toconceal matters affecting the public interest or to increase the time and expense of other litigationinvolving similar issues. Others have noted the benefits such orders provide during the discovery
process in facilitating the prompt and economical production of sensitive information relevant toF particular litigation.

After study, the Committee concluded that this matter should be addressed not by changingthe standards prescribed in Rule 26(c) for granting protective o ders, but by adding explicit languageregarding the alteration or dissolution of such orders. The add ition of Rule 26(c)(3) dispels doubtsrespecting a court's power to alter or dissolve such orders, and lists certain basic factors--intentionallystated in broad terms in view of the competing interests that must be balanced--to be considered
when exercising this power.

Fed. R. Civ. P. 43(a).

7 A minor change is proposed in the existing langua e of Rule 43(a): eliminating theL requirement that testimony be given "orally," in order to assure t at persons with speech impairmentsare not precluded from being witnesses.

A more significant change is that contained in the serftence to be added to Rule 43(a). Thisprovision will provide a court with the flexibility to permit--for good cause shown--the testimony ofa witness to be presented through satellite video or other contemporaneous transmissions from
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another location. This provision will be helpful in eliminating the need for a continuance or L
suspension of trial when a witness who was expected to be available has some sudden emergency
preventing attendance but is able to testify from a remote location. Pretrial depositions will
continue to be the standard method for obtaining testimony if the potential unavailability of a witness
can be reasonably anticipated.

An earlier published draft of Rule 43(a) had contained provisions dealing with a testifying 7
witness's adoption of prepared written statements. These provisions have been eliminated from the
current proposal to amend Fed. R. Civ. P. 43(a) in the belief Rule 611(a) of the Federal Rules of
Evidence provides sufficient authority for using this procedure when appropriate.

Fed. R. Civ. P. 5O(c)(2), 52(b), and 59(b)-(e).

These proposals were prompted by a suggestion from the Advisory Committee on Bankruptcy
Rules. The existing civil rules are inconsistent as to when certain post-judgment motions must be
filed. The proposed amendments eliminate the inconsistencies in the three rules and establish a
uniform requirement; namely, that the motions be both served and filed no later than 10 days after
entry ofjudgment. By requiring filing within a prescribed time--rather than the standard under Rule
5(d) for filing within a reasonable time after service--the rules recognize the important role these
motions have on the finality of judgments, a matter that is frequently of concern to non-parties as EJ
well as to the litigants and the court.

L
Fed. R. Civ. P. 83.

The proposed amendments--which, for the most part, mirror similar changes being proposed L
by other Advisory Committees--incorporate applicable statutory language and direct that local rules
conform to any uniform numbering system prescribed by the Judicial Conference and not merelyn
duplicate national rules. Particularly with the increase in local rules generated under the Civil Justice
Reform Act, it is important that litigants be able to locate local requirements readily and not risk
overlooking significant requirements obscured through inclusion in unnecessarily long local rules. -

Proposed Rule 83(a)(2) differs from the proposals coming from the other Advisory L
Committees. The Advisory Committee on Civil Rules believes that a negligent failure to comply with
a local rule imposing a requirement of form should not be enforced in a manner to cause a party
to lose any of its rights.

Similar concerns have prompted the proposed additional language in Rule 83(b), precluding
sanctions for violating a judge's standing orders unless the litigant has had actual notice of the L
requirement. This language mirrors that being submitted by other Advisory Committees.

Fed. R. Civ. P. 84.

The proposed amendments, with the Committee Note, are self-explanatory. We believe that
the process for changing rules will be improved if the Supreme Court and Congress are relieved of
the burden of reviewing proposed changes in the forms or mere technical changes in the rules.
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Rule 23. Cla Adon

1 (a) Proedquits to aI Clam One or more members of a class may sue or

2 be sued as representative parties on behalf of all enly-if- with respect to the claims.

3 defenses, or issues certified for class action treatment -

4 (1) the elarn is members are so numerous that joinder of all r z ee-is

5 impracticable,

6 (2) there ar: question; of law or fact leaal or factual auestions are common

7 to the class,

8 (3) the elaims or defenses of the representative parties' Dositions typify those

9 wr: typieel of the elaims or defense of the class, e

10 (4) the representative parties and their attorneys are willin- and able to will

11 fairly and adequately protect the interests of all persons while members of the class

12 until relieved by the court from that fiduciary duty: and.

13 t() a class action is superior to other available methods for the fair and

14 efficient adjudication of the controversy.

15 (b) When-Whether a Class Is Superior. An acti be

16 maintained as a class action if the prcr-equiiMto of subdivision (a) we satsfied, and in

17 additien The matters Pertinent in deciding under (al(5) whether a class action is superior

Is to other available methods include:

I9 (1) the extent to which the prooccution fseparate actions by or against

20 individual members of the Wlas: would create a riek of mi-ht result in

21 (A) inconsistent or varying adjudications with roepeet to individual

22 members of the elac which that would establish incompatible standards of

23 conduct for the party opposing the class, or



24 (B) adjudications with roepeet to individual rnembers of the elacs which VVj
25 weed-that,_as a practical matter he dispoeitive of the inter-oto of the other

26 mambEr. not parties to the aididicaiiono or substantially impair or impeder J
27 would dispose of the nonrartv members' interests or reduce their ability to 7

28 protect their interests; e*

29 (2) the party opposing the elass has acted or refused to act on ground_ IL
30 generally applicable to the class, thereby maivng appropriat ial injunctive relief 7

31 the extent to which the relief may take the form of an injunction or eorrcspenLg

32 declaratory relief with rospect to Eudament restectinc the class as a whole; er 7
33 (3) the court find_ that the extent to which the common questions of law or

34 fact common to the members of the class predominate over any questions affecting L

35 only individual members, and that a class action i_ superior to other available

36 methods for the fair and officient adjudication of the controversy. The matters

37 pertinent to the findincs inelude:; L
38 (AA) the class members' interests of member_ of the class in individually

39 controlling the prosecution or defense of separate actions;

40 (95) the extent and nature of any related litigation -on'cming the eontroversy L)

41 already ee meneed-beaun by -or against members of the class;

42 (6§) the desirability or undesirability of concentrating the litigation efthe

43 e1airs in the particular forum; and 7
44 (p7) the likely difficulties lilkly to bo enoountered in tho management of 7
45 manacrina a class action which will be eliminated or sianificantly reduced if the

46 controversy is adjudicated by other available means.

47 (c) Detmrination by, Order Whether Claw Action to Be Maiained Certified;

2
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48 No duer idinCla ud:int; i itA _ t, Ao

49 Multidle Clues and Subo-ams.

50 (1) As soon as practicable after the eommneemcnt of an ation brought as

51 aeclass aetion persons sue or are sued as representatives of a, class, the court sho

52 must determine by order whether and with respect to what claims, defenses, or

53 issues it is to be eo maintains the action should be certified for maintenance as a

54 class action.

55 (A) An order certifvin a class action must describe the class and

56 determine whether, when. how, and under what conditions Dutative members

57 may elect to be excluded from, or included in, the class. The matters pertinent

58 to this determination will ordinarily include:

59 (d) the nature of the controversy and the relief sought:

60 (ii) the extent and nature of the members' iniuries or liability:

61 riii) potential conflicts of interest among members:

62 rir) the interest of the partv omposina the class in securing a final

63 and consistent resolution of the matters in controversy: and

64 (v) the inefficiency or impracticality of separate actions to

65 resolve the controversy.

66 When ampropriate, exclusion may be conditioned upon a prohibition against

67 maintenance of a separate action on some or all of the matters in controversy

68 in the class action or a prohibition against, use in a seDarate action of any

69 iudament rendered in favor of the class from which exclusion is sought, and

70 inclusion may be conditioned umon bearing a fair share of litigation expenses

71 incurred by the representative Darties..

3



72 {B) An order under this subdivision may be conditional, and may be

73 altered or amended before the-a decision on the merits.

74 (2) In any elass-When orderina that an action be motaed-certified as a

75 class action under cabd idiioin (e)() this rule, the court ehallmust direct that

76 aDiropnate notice be aiven to the membero sfthc class under subdivision (d)(t )(B).

77 The notice must concisely and dearly describe the nature of the action: the claims.

78 defenses, or issues with respect to which the class has been certified: the persons

79 who are members of the class: any conditions affecting exclusion from or inclusion

80 in the class: and the potential consequences of class membership. In determining X

81 how, and to whom, notice will be aiven. the court may consider. in addition to the

82 matters listed in (b) and (c)(l)(A). the expense and difficulties of irovidina actual I
83 notice to all class members and the nature and extent of any adverse consequences r

84 that class members may suffer from a failure to receive actual notice. the best netiee

85 practicable under the cireumotanecc, including individual notice to nll members who

86 can be identified through reasonable c:FfcA. The nrtiee shall ad e each member -

87 that ( the court will exeludc the membor from the clao if the member se request

88 by a specified date; B) the judgment, whether favorable or not, w.'ill inludi all

89 members who de not reueest ezelusien; and (C) any menber Who doe_ net requcst H

90 cclusien may, if the member dceirze, enter an appewranec through ezunocl.

91 (3) The judgment in an action certified maintained as a class action-f uder L
92 subdieaon (b)(l) or (b)(2), whether or net favorable to the Wlass, shall include and

93 dccribe those whom the court finds to be membars of the Wlass. The judgment in

94 an action maintained as a Wass action under subdivicion (b)N(), whether or not

95 favorable to the class, shall includo and must specify or describe those 4 ewho eithe

4
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96 notie: pro;vided in subdician (a)(2) was- direted, and who have not requeated

97 czlusion, and whom the oaurt finds who are 4e-be-members of the cass or have

| 98 as a condition to exclusion. acreed to restrictions affecting any separate actions.

99 (4) When appropriate A an action may be brought or maintained certified

100 as a class action with respect to particular claims. defenses. or issues, or t() by or

101 aaainst multiple classes or subclasses. Subclasses need not separatelv satisfy the

102 requirements of subdivision (a)(l). a Q laca may be divided into subel-eooco and each

103 sUabhelr treated as a claim; and the prov-ieianb -f this rue shall then be construed

104 and applied accordingly.

I05 (d) Orders in Conduct of Cis Actions.

L 106 IDIn the conduct of actions to which this rule applies, the court may make

107 appropriate orders that:

108 lAd) eternine the course of proceedings or przeseebing

L 109 Prescribe measures to prevent undue repetition or complication in the

110 presentation of evidence or argument. including pre-certification decision on

Ill a motion under Rule 12 or 56 if the court concludes that the decision will

112 promote the fair and efficient adjudication of the controversy and will not cause

113 undue delay;

114 (2B) riquiring, for the protetioen of the mmbrs of th ela r

L. 115 oethcr:isfo fer tha fair onduet of the potionthat require notice be gien in such

116 man asr ac the court may ero to some or all of the members or putative

117 members of:

118 fA) any step in the action, including certification. modification. or

L



120 pn) the proposed extent of the judgment;- or-ei-

121 ML-themembers'opportunity mcmberotosignifywhetherthey

122 consider the representation fair and adequate, to intervene and present

123 claims or defenses, or otherwise to come into the action;

124 (3Q) 9pe~tjp conditions on the representative parties. class

125 members. or ea-interv'enors; Il
126 (4D) eet--the pleadings be amended to eliminate

127 therefrom-allegation as 4eabout representation of absent persons, and that

128 the action proceed accordingly; or t141

129 (BE) deali with similar procedural matters.

130 (2) The eideieA order under Rule 23(d) (1) may be combined with an order

131 under Rule 16, and may be altered or amended as may be derable from time to

132 Yime.

133 (e) Dismissl or Compromise. An eWassaction filed as a class action must sahl1

134 not, before the court's rulina under subdivision (c)(1). be dismissed. be amended to delete

135 the request for maintenance as a class action, or be compromised without the approval of E

L136 the court, and notice ef the proposed d-isnpsal or shmpramio: ohall be given to all

137 mcmberz of the elans in sueh mannir aS tho court dir-ct.s An action certified as a class

138 action must not be dismissed or compromised without the approval of the court, and notice

139 of a proposed voluntary dismissal or compromise must be given to some or all members

140 of the class in such manner as the court directs. A vroposal to dismiss or compromise an K

141 action certified as a class action may be referred to a magistrate iudae or other special

142 master under Rule 53 without reaard to the provisions of Rule 53(b).

143 m Appeuls. A court of appeals may permit an anneal from an order arantina or

6
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144 denvina a recuest for class action certification under this rule upon application to it within

145 ten days after entry of the order. An aDeal does not stay Droceedinas in the district court

146 unless the district iudce or the court of apDeals so orders.

r COIZOMO=E NOTE

PURPOSE OF REVISION. As irntially adopted, Rule 23 defined class actions as "true," "hybrid,"
or 'spurious" according to the abstract nature of the rights involved. The 1966 revision created

L2 a new tripartite classification in subdivision (b), and then established different provisions relating
to notice and exclusionary rights based on that classification. For (b)(3) class actions, the ruleL mandated "individual notice to all members who can be identified through reasonable effort" and

L a right by class members to "opt-out" of the class. For (b)(1) and (b)(2) class actions, however,
the rule did not by its terrns mandate any notice to class rmembers, and was generally viewed as
not permitting any exclusion of class members. This structure has frequently resulted in time-
consuming procedural battles either because the operative facts did not fit neatly into any one of
the three categories, or because more than one category could apply and the selection of the
proper classification would have a major impact on the practicality of the case proceeding as a
class action.

In the revision the separate provisions of former subdivisions (b)(1), (b)(2), and (b)(3) are
combined and treated as pertinent factors in deciding "whether a class action is superior to other
available methods for the fair and efficient adjudication of the controversy," which is added to
subdivision (a) as a prerequisite for any class action. The issue of superiority of class action
resolution is made a critical question, without regard to whether, under the former language, the
case would have been viewed as being brought under (b)(l), (b)(2), or (b)(3). Use of a unitary
standard, once the prerequisites of subdivision (a) are satisfied, is the approach taken by the
National Conference of Commissioners on Uniform State Laws and adopted in several states.

Questions regarding notice and exclusionary rights remain important in class actions--and,
indeed, may be critical to due process. Under the revision, however, these questions are ones
that should be addressed on their own merits, given the needs and circumstances of the case and
without being tied artificially to the particular classification of the class action.

L The revision emphasizes the need for the court, parties, and counsel to focus on the
particular claims, defenses, or issues that are appropriate for adjudication in a class action. Toor often, classes have been certified without recognition that separate controversies may exist
between plaintiff class members and a defendant which should not be barred under the doctrine
of claim preclusion. Also, the placement in subdivision (c)(4) of the provision permitting class

I actions for particular issues has tended to obscure the potential benefit of resolving certain claims
L and defenses on a class basis while leaving other controversies for resolution in separate actions.

As revised, the rule will afford some greater opportunity for use of class actions in
appropriate cases notwithstanding the existence of claims for individual damages and injuries--at
least for some issues, if not for the resolution of the individual damage claims themselves. The
revision is not however a unqualified license for certification of a class whenever there are

7
7
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numerous injuries arising from a common or similar nucleus of facts, nor does the rule attempt to
establish a system for "fluid recovery" or "class recovery" of damages. Such questions are ones
for further case law development. Nor does the revision attempt to expand or limit the claims that
are subject to federal jurisdiction by or against class members. V

The major impact of this revision will be on cases at the margin: most cases that
previously were certified as class actions will be so certified under this rule, and most that were
not so certified will not be certified under the rule. There will be a lirrited number of cases,
however, where the certification decision may differ from that under the prior rule, either because
of the use of a unitary standard orathe greater fle~dbili respecting notice and membership in the
class.

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ M !', Il

Various non-substantive stylistic changes are made'to cdnform to style conventions adopted
by the Committee to simplify the preseta rules.

SUBDvIoN (a). Subdivision (a)(4) is revised to explicitly require that the proposed class
representatives and their attorneys be both willirig and able to undertake the 'fiduciary
responsibilities inherent in representation of a class. The willingness to accept 'such
responsibilities is aparticular concern when the request for class treatment is not made by those
who seek to be class' representatives, ashen a plaintiff requests certification of a defendant'class.
Once a class is certified, the class representatives and their attorneys will, until the class is
decertified or they are otherwise relieved by the court, have an obligation to fairly and adequately
represent the interests of the class,'italng no4 action for their own benefit that 'wOuld be
inconsistent with the fiduciary responsiilities owed to thecl1ass,

Paragraph (5)--the superiority requirement--is takentfrom subdivision (b) (3) and becomes K
a critical element for all class 'actions. 1 I F '

The introductory language in subdivision (a) stresses that, in ascertaining whether the five
prerequisites are met, the court andlitilgants should focus onithe matters that are being considered
for class action certification. The words "claims, defenses, or issues" are used in a broad and non-
legalistic sense. While there might 'be some cases in'which a class action would be authorized
respecting a specificially defined cause of action, more frequently the court would set forth a
generalized statement of the maltts for class action treatment, such as all claims by, class
members against the defendant ariiifg'from the, sale -of specified securities during a particular K
period of time. Li

StmDrVrmON (b). As noted, subdivision (b) has'been substantially reorganized. One
element, drawn from former subdivision (b) (3), is made a controlling issue for all class actions and
moved to subdivision (a)(5); namely, whether'a class action is superior to other available methods
for the fair and efficient adjudication of the controversy. The other provisions of former subdivision
(b) then become factors to be considered in maling this determination. Of course, there is no
requirement that all of these factors be present before al class action may be ordered, nor is this
list intended to exclude other factors that in a particular case may bear on the superiority of a
class action when compared to other available methods for resolving the controversy.

Factor (7)--the consideration of the difficulties likely to be encountered in the management
of a class action--is revised by adding a clause to emphasize that such difficulties should be 7
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assessed not in the abstract, but rather in comparison to those that would be encountered with
tK individually prosecuted actions.

SUBDIVISION (c). Former paragraph (2) of this subdivision contained the provisions for
LJ notice and exclusion in (b)(3) class actions.

K' Under the revision, the provisions relating to exclusion are made applicable to all class
actions, but with flexibility for the court to determine whether, when, and how putative class
members should be allowed to exclude themselves from the class. The court may also impose
appropriate conditions on such "opt-outs"-or, in some cases, even require that a putative class
member 'opt-in' in order to be treated as a member of the class.

The potential for class members to exclude themselves from many class action remains
a primary consideration for the court in determining whether to allow a case to proceed as a class
action, both to assure due process and in recognition of individual preferences. Even in the most
compelling situation for not allowing exclusion--the fact pattern described in subdivision (b) (1) (A)--
a person mtight nevertheless be allowed to be excluded from the class upon the condition of
agreeing to bet bound by the outcome of the class action. The opportunity for imposition of
Cappropriate conditions on thezprivilege of exclusion enables the court to avoid the unfairness that
resulted when a putative class member elected to exclude itself from the class action in order to
take advantage of collateral estoppel if the class action was resolved favorably to the class while
not being bound by anunfavorable result.

Rarelylshould a court impose an "opt-in" requirement for membership in a class. There are,
however, situations in which such a requirement may be desirable to avoid potential due process
problems, such as with some, defendant classes or in cases where an opt-out right would be
appropriate but it is iimpossible orimpractical to give meaningful notice of the class action to all
putative members of the class.

Under the revision, some notice of class certification is required for all types of class
actions,,but flexibility is provided respecting the type and extent of notice to be given to the class,
consistent with, constitutional requirements for due process. Actual notice to all putative class
members should not, for example, be needed when the conditions of subdivision (b)(1) are met
or when, under subdivision (c)(l)(A), membership in the class is limited to those who file an
election to beimembers of the class. Problems have sometimes been encountered when the class
members' individual interests, though meriting protection, were quite small when compared with
the cost of providing notice to each member; the revision authorizes such factors to be taken into

K account by the court in determining, subject to due process requirements, what notice should be
directed.

The revision to subdivision (c) (4) is intended to eliminate the problem when a class action
with several subclasses should be certified, but one or more of the subclasses may not
independently satisfy the "numerosity" requirement.

L Under former paragraph (4), some issues could be certified for resolution as a class action,
while other matters were not so certified. By adding similar language to other portions of the rule,
the Committee intends to emphasize the potential utility of this procedure. For example, in some

L mass tort situations it might be appropriate, incident to the case or controversy involving the

9



named plaintiffs, to certify some issues relating to the defendants' culpability and general causation K
for class action treatment, while leaving issues relating to specific causation, damages, and
contributory negligence for potential resolution through individual lawsuits brought by members
of the class.

SUBDIVMSoN (d). The former rule generated uncertainty concerning the appropriate order
of proceeding when a motion addressed to the merits of claims or defenses is submitted prior to r
a decision on whether a class should be certified. The revision provides the court with discretion
to address a Rule 12 or Rule 56 motion in advance of a certification decision when this will
promote the fair an4 efficient acudication of the controversy. '

Inclusion in former subdivision (c)(2) of detailed requirements for notice in (b)(3) actions
sometimes placed unnecessary barriers"to formation of a class, as well as masked the desirability,
if not need, for notice in (b)(1) and (b)(2) actions. Even 'if not required for due process, some
form of notice to class members shuld be' regarded as desirable ir virtually all class actions.
Revised subdivision (d)(l)(B) takes on added Iportancei lt of the revision of subdivision
(c)(2). Subdivision (d)(l)(B) conteomfate thatsome fornof notice to class jembersiljould be
given in virtually all class aFtions pormjo hower, agiven case is
committed to the sound discretion hfute icourt, keeping in , lthle due process. r
The language of (d) (l)(B) (i) calls, theteto.ft lc~t~~ ltgnS to the jpsslndfo
some notice if the court declines ft criyagasi ~~atd~~da ls Ct1 rreue
the scope of a previously certified ls Isuhcc an4prilry4futtecas
members have become aware of te case, some notice may e needed rmig the class
members that they, caan no longer rt1y1' the146actio6n as &neans fr1 pr tir rigs.

SUBDr=ON (e). There are soun reasons forrequiring judcial approvl 1of proposals to
voluntarily dismiss, eliminate cla. illations, or jcor'mpr ise anj action fd or ,ordered
maintained as a class action. The reass'for requring notice of suchiajproosp 1 to members of
a putative class are significantly less oeig. Despit the language of the former rule, courts
have recognized the propri supervise reetato dsmi=ss o
without requiring notice topttv c~ e brs. Eg Se1o vP.r,58 '2 1298(t ir.-
1978). The revision adopt tht'pph 1Ifc scs arathcot a Expeuny
to direct notice to spmeoal pttvlasmn.bs runtotieposoisf bivio
(d). While the provisios osbdisr r f e rclSs
certification,, there m1 I ay ~ecssii ~ihte~ul~lhr ne udys~ d hnotice
of the denial Iof class ceificatio n t tos h ea ofthease.illi I

Evaluations of proposals, to disss or s ettle ha pltss action sometes involve highly
sensitive issues, particularly should the, proposal be ultmtely approved. For example, the
parties may be reqiiired to disclose w kniesses in their ow positions, or to provide information
needed to 1assure that the propos I sIhnot directly or iretp confer benefits upon class
representatives or their counsel sFsnt with the dupir pblig tions owed fo merbers of the
class or otherwise iitvolve cqdit S; bcirhcpumst.nThesinstgio

of these proposaisconvolve d byat ben' it to the court. The
revision clarifies, that the stri tures oiluie 5b do nnljcl t fr2 app inn under I
that Rule a special master toast itc vla ng oo4isistle oretemn.The
master, if nopt a ~Magistrate, jtge op t4o ediRe53).'

10
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,,g,7 SUBDIVISON (M. The certification ruling is often the crucial ruling in a case filed as a class
action. If denied, the plaintiff, in order to secure appellate review, may have to incur expenses
wholly disproportionate to any individual recovery. If the plaintiff ultimately prevails on an appeal
of the certification decision, postponement of the appellate decision raises the specter of "one way
intervention." Conversely, if class certification is erroneously granted, a defendant may be forced
to settle rather than run the risk of potentially ruinous liability of a class-wide judgment in order
to secure review of the certification decision. These consequences, as well as the unique public
interest in properly certified class actions, justify a special procedure allowing early review of this

; critical ruling.

X IRecognizing the disruption that can be caused by piecemeal reviews, the revision contains
L provisions to minimize the risk of delay and abuse. Review will be available only by leave of the

court of appeals promptly sought, and proceedings in the district court with respect to other
I- aspects of the case are not stayed by the prosecution of such an appeal unless the district courtL or court of appeals so orders. As authorized by 28 U.S.C. § 2072(c), the rule has the effect of

permitting the appellate court to treat ass final for purposes of 28 U.S.C. § 1291 an otherwise
conditional and interlocutory order.

It is anticipated that orders permitting immediate appellate review will be rare.
Nevertheless, the potential for this review should encourage compliance with the certificationL procedures and afford an opportunity for prompt correction of error.

r
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Paile 2&w Gener Pravions Goarig Dioo:r Duty of D iai r 7
1 ****

2 (a) Proteofve Order..

3 11) Upen Qn motion by a party or by the person from whom discovery is

4 sought, accompanied by a certification that the movant has in good faith conferred

5 or attempted to confer with other affected parties in an effort to resolve the dispute

6 without court action, and for good oau- c aho-n, the court in whieh-where the action

7 is pending= - e on matters relating to a deposition, also the court

8 in th4 distrit-where the deposition is4e-will be taken -may. for ood cause shown,

9 make any order whieh-that justice requires to protect a party or person from

10 annoyance, embarrassment, oppression, or undue burden or expense, including one 'J

11 or more of the following:

12 (IA) thatm-recluding_the disclosure or discovery-nt4be4had;

13 (2B) specifvinc conditions includine time and Dlace for the L

14 disclosure or discovery may be had only on specified terms and condition_, f

15 in;ludin; a designaien ef tho tim .*;r

16 (3C) that the discovery may be had only by Drescribina a discovery K

17 method f diseevejr-other than that selected by the party seeking discovery;

18 (4Q) *,mt-excluding certain matter: not be inquired into, or that the

19 secpe ef the di"elesure or discoavry be limited limiting the score to certain

20 matters;

21 () that disoeecry be condueted vvth no one: desicnatina the persons tJ

22 who mav be Dresent while the discovery is conducted eieep personc F

23 doinated by the court;

12



C~~ lr StQ~ C~~n~at'

g24 (E) directina that a sealed deposition, after being sealed, be opened

25 orny OY-uRon court order ta Ahe or;

26 (7G) ordering that a trade secret or other confidential research,

27 development, or commercial information not be revealed or be revealed only

28 in a designated way; and

L 29 (I) directing that the parties simultaneously file specified documents

30 or information enclosed in sealed envelopes, to be opened'as ekeeted the

31 court directs by the court.

32 (21-If the motion for a protective order is wholly or iartlv denied-in-whele

33 er in part, the court may, on sueh-Lust terms and oeendition aiercjis#, order that any

34 party or ether-person provide or permit discovery. -Th: prouioin_ :f Rule 37(a)(4)

35 aply-applies to the award of expenses incurred in relation to the motion.

36 (3) On motion, the court may dissolve or modify a protective order. In

37 ruling, the court must consider. among other matters, the following:

38 CA) the extent of reliance on the order:

39 (B) the public and Drivate interests affected by the order: and

L 40 (C) the burden that the order imposes on parties seekina information

41 relevant to other litigation.

42

COMMCTT= NOTE

The existing provisions of subdivision (c) are divided into numbered paragraphs, and
paragraph (3) is added to dispel any doubt that a court has the power to modify or vacate a
protective order. This power should be exercised after carefully considering the conflicting
policies that shape protective orders. Protective orders serve vitally important interests by
ensuzing that privacy is invaded by discovery only to the extent required by the needs of litigation.
Protective orders entered by agreement of the parties also can serve the important need to

13



facilitate discovery without requiring repeated court rulings. A blanket protective order may 7
encourage the exchange of information that a court would not order produced, or would order
produced only under a protective order. Parties who rely on protective orders in these
circumstances should not risk automatic disclosure simply because the material was once
produced in discovery and someone else might want it.

Despite the important interests served by protective orders, concern has been expressed
that protective orders can thwart other interests which also are important. Two interests have
drawn special attention. One is the interest in public access to information that involves matters
of public concern. Information about the conduct oi government officials is frequently used to m
illustrate an area of public concern. The most commonly offered example focuses on information
about dangerous products or situations that have causecdinjury and may continue to cause injury
until the information is widely disseminated. The other interest involves the efficient conduct of
related litigation, protecting es of a common party' from the need to engage in costly
duplication of discovery efforts.

Courts have generally administered Rule 26(c) with sensitive concern for the interests that I
may justify dissolution or modification of a protective order. Recent studies have concluded that,
in the light of actual practices, there is no need to amend the provisions of Rule 26(c) relating to
entry of protective orders. See Report of the Federal Courts Study Committee, 102-103 (1990);
Marcus, The Discovery Confidentiality Controversy, 1991 U.Illl.Rev. 457; and Miller,
Confidentiality, Protective Orders, and Public Acces o the Courts, 105 Harv.L.Rev. 427 (1991).
Some dispute may be found, however, as to the approach that should be taken to requests for
dissolution or modification. Some of the decisions are explored in United Nuclear Cozp. v.
Cranford Ins. Co., 905 F.2d 1424 (10th Cir. 1990).

The addition of express provisions for dissolution or modification serves several purposes.
Most important, the text of the rule provides forceful notice that, when faced with a discovery
request for particularly sensitive information, parties should not rely on a protective order as an
absolute shield against any further disclosure. Although this reminder may reduce the usefulness
of blanket protective orders as a means of avoiding controversies during discovery, it is better to
give notice than to risk exploitation of inadvertent reliance. The express provisions also serve to
remind parties and courts of the major factors that must be considered. The public and private i
interests in disclosure muist be weighed against the private interests that may defeat any discovery
or sharply limit the use of discovery materials. These factors are not expressed in more precise
terms because of the need to balance infinite degrees of'the interests that weigh for or against
discovery. Public and,privateinterestsin disclosure may be great or small, as may be the interests
in preventing disclosure. K

14



Rule 43. Taidng of Teationy

1 (a) FoiM. In el4-everntrialse the testimony of witnesses eMal-must be taken mally

2 in open court, unless otherwise pr-vided by en AMt of Ccngrcss or by a federal law. these

3 rules, the Federal Rules of Evidence, or other rules adopted by the Supreme Court Drovide

4 otherwise. The court may. for good cause shown and under arwropriate safecuards.

5 permit presentation of testimony in oven court by contemporaneous transmission from a

6 different location.

L~~~
COMMLTTV NOTE

The only substantive changes intended by this revision are described below.

The requirement that testimony be taken "orally" is deleted. The deletion makes it clear
that testimony of a witness may be given in open court by other means if the witness is unable to
communicate orally. Writing or sign language are common examples. The development of
advanced technology may enable testimony to be given by other means. A witness unable to sign
or write by hand may be able to communicate through a computer or similar device.

Contemporaneous transmission of testimony from a different location is permitted on
showing good cause. Good cause can be shown for a variety of reasons. A particularly strong
showing often can be made when a key witness, who had been expected to attend the trial, is
unable to be present for unanticipated reasons, such as accident or illness, but remains able to
testify from a different place. Expenses may be reduced by allowing remote transmission of
testimony as to relatively formal or unimportant matters that cannot be covered by stipulation.

Good cause is not established simply by showing that a witness is beyond the subpoena
power of the trial court. Depositions remain the primary means to obtain such testimony.

No attempt is made to specify the means of transmission that may be used. Audio
transmission without video images may be sufficient in some circumstances, particularly as to less
important testimony. Video transmission ordinarily should be preferred when the cost is
reasonable in relation to the matters in dispute, the means of the parties, and the circumstances
that justify transmission. Transmission that merely produces the equivalent of a written statement,
such as facsimile or other computer transmission of printed words, ordinarily should not be used.

Safeguards must be adopted that ensure accurate identification of the witness and that
protect against influence by persons present with the witness. Accurate transmission likewise must
be assured.

Other safeguards should be employed to ensure that advance notice is given to all parties

is



of foreseeable circumstances that may lead the proponent to offer testimony by transmission.
Advance notice is important to protect the opportunity to argue for attendance of the witness at
trial Advance notice also ensures an opportunity to depose the witness, perhaps by video record,
as a means of supplementing transmitted testimony.

16



Rule 50. Judgmeit as a Matter of Law mi AMnoina Misd (I-Jury Trials; Altrnaiv Motion
for New Trial; Coditiona Ruling

2 (a) SFom CondW.aRull G ofGrantinaRenewedMotionforjudgment

3 "a a Matter of Law Condinael Rultns New Trial Motion.

4

5 (2) The Anv motion for a new trial under Rule 59 by a party against whom

6 judgment as a matter of law haE been -is rendered may-mus be served and file a

7 motion for a new trial purfuant te Rul: e6 not later than 10 days after entry of the

8 judgment.

9

COMMITTE NOTE

The only substantive change intended by this revision is to require that, when judgment as
a matter of law is granted under this rule, any motion for a new trial must be filed, as well as
served, no later than 10 days after entry of the judgment. Previously, there was an inconsistency
in the wording of Rules 50, 52, and 59 with respect to whether certain post-judgment motions had
to be filed during that period. This inconsistency caused special problems when motions for a
new trial were joined with other post-judgment motions. The Committee believes that, given the
importance--often to third persons in addition to the parties and the court--these motions can have
on the finality of a judgment, each of these rules should be modified to require both service and
filing before end of the 10-day period. The phrase "no later than" is used--rather than "within"--to
avoid problems when a post-judgment motion is filed before actual entry by the clerk of the
judgment. It should be noted that under Rule 6(a) Saturdays, Sundays, and legal holidays are
excluded in measuring the 10-day period.

17



Rule 82. Findings by the Court; Judgment on Paral Findings

1 **

2 (0) Amendment. UpoenQn a party's motion of a pary- made-served and filed not

3 later than 10 days after entry of judgment, the court may amend its findings -=or make

4 additional findings -=and may amend the judgment accordingly. The motion may be

5 w ade ihaccompanv a motion for a new trial pusrant to under Rule 59. When findings

6 of fact are made in actions tried by'the-cortwithout a jury, the questieneifthe-sufficiency

7 of the evidence to upotsumportinc the findings may theieaftep-be later Questioned

8 raised-whether or not in the district court the party raising the question has made in the

9 ditrist court an ebjcetien to sueh obiected to the findings moved or has made a motion

10 to amend them sr a motion for judgment. or moved for partial findincs.

11

COMITTE NOTE

The only substantive change intended by this revision is to require that any motion to
amend or add findings after a nonjury trial must be filed, as well as served, no later than 10 days
after entry of the judgment. Previously, there was an inconsistency in the wording of Rules 50, 52,
and 59 with respect to whether certain post-judgment motions had to be filed during that period.
This inconsistency caused special problems when motions for a new trial were joined with other
post-judgment motions. The Committee believes that, given the importance--often to third persons
in addition to the parties and the court--these motions can have on the finality of a judgment, each
of these rules should be modified to require both service and filing before end of the 10-day
period. The phrase "no later than" is used--rather than "within"--to avoid problems when a post-
judgment motion is filed before actual entry by the clerk of the judgment. It should be noted that
under Rule 6(a) Saturdays, Sundays, and legal holidays are excluded in measuring the 10-day
period.

18



Rule 9. Now Trials Amerdment of Judgiats

1 ~*0***

2 (b) Time for Moton. Any motion for a new trial shill-must be served and filed not

3 later than 10 days after 4he-entry of the judgment.

4 (c) Time for Serving Afdavits When a motion for new trial is based upon

S affidavits, they shag-must be served and filed with the motion. The opposing party has 10

6 days after sueh-service withi- whieh-to serve and file opposing affidavits, whieh-but that

7 period may be extended for an additional period not zeeeding uP to 20 days, either by

8 the court for good cause sheow or by the parties' Wwritten stipulation. The court may

9 permit reply affidavits.

10 (d) On Court's Initiativs-ef-Coo: Notice: SDecifying Grounds. Nct later than

11 Within 10 days after entry of judgment the court, on es-its own;, Wfitiaie-may order a new

12 trial for any reason for which it might have granted a new trial on that would Justify oranting

13 one on a riarv's motion-eof-party. After giving the parties notice and an opportunity to be

14 heard on the mattir, the court may grant a timely motion for a new triai, timely served, =

s15 even for a reason not stated in the motion. In either ease event, the court sha.l-must

L 16 specify int4he or-der*-the grounds in its order-therefff.

17 (e) Motion to Alter or Amend a-Judgment. Any motion to alter or amend the-a

18 judgment shall must be served and filed not later than 10 days after entry of the judgment.

COMQflTEE NOTE

The only substantive changes intended by this revision are to add explicit time limits for
filing motions for a new trial, motions to alter or amend a judgment, and affidavits opposing a new
trial motion. Previously, there was an inconsistency in the wording of Rules 50, 52, and 59 with
respect to whether certain post-judgment motions had to be filed as well as served during the
prescribed period. This inconsistency caused special problems when motions for a new trial were

C joined with other post-judgment motions. The Committee believes that, given the importance--L often to third persons in addition to the parties and the court--these motions can have on the

19



7

finality of a judgment, each of these rules should be modified to require both service and filing
before end of the 10-day period. The phrase "no later than" is used--rather than "within"--to avoid
problmus when a post-judgment motion is filed before actual entry by the clerk of the judgment.
It should be noted that under Rule 6(a) Saturdays, Sundays, and legal holidays are excluded in
measuing the 10-day period.
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Rule 83. Rules by District Couro:ud2R'. Directives

1 (a) Local Rules.

2 A)_Each district courtby-aetion-ef. actin by a rmajority of fHe-its judges

3 themeef, may from timo to tim, after giving appropriate public notice and an

4 opportunity te-for comment, make and amend rules governing its practice. A local

5 rule must be net-inconsistent with Acts of Conaress. consistent with -- but not

6 dunlicative of -- these rules adopted under 28 U.S.C. % 2072 and 2075. andconform

7 to any uniform numbering system prescribed by the Tudicial Conference of the

8 United States. A local rule sO adopted shall takes effect won the date specified by

9 the district court and sh-remains in effect unless amended by the dCsdetcourt or

10 abrogated by the judicial council of the circuitin whieh the district i_ located.

11 Copies of rules and amendments sO made by any distriot u ha l must, upon their

12 promulgation, be furnished to the judicial council and the Administrative Office of the

13 United States Courts and be made available to the public.

14 (2) A local rule imposina a requirement of form must not be enforced in a

IS manner that causes a partv to lose rights because of a nealicent failure to complv

16 with the requirement.

17 (b) Tudcre's Direteives. In all ease not provided for by rule, the A distriet judges

18 and ma-gstrtes may regulate 4heir-practice in any manner not inconsistent with these

19 federal laws, rules adopted under 28 U.S.C. §§ 2072 and 2075. e*-and local rules thesee f

20 thc distict in which they act. No sanction or other disadvantage may be imDosed for

21 noncompliance with anV reauirement not in federal laws, federal rules, or local rules unless

22 the alleged violator has had actual notice of the requirement.

21



COMIEE NOTE

SUMDVIOSON (a). The revision conforms the language of the rule to that contained in 28
US.C. § 2071 and also provides that local district court rules not conflict with the national '
Bankruptcy Rules adopted under 28 U.S.C. § 2075. Particularly in light of statutory and rules
changes that may encourage experimentation through local rules on such matters as disclosure m
requirements and limitations on discovery, it is important that, to facilitate awareness within a bar
that is increasingly national in scope, these rules be numbered or identified in conformity with any
uniform system for such rules that may be prescribed from time to time by the Judicial Conference. 7
Revised Rule 83(a) prohibits local rules that, are merely duplicative, or a, restatement ,of national L
rules; this restriction is designed to prevent possible conflicting interpretations arising from minor
inconsistencies between the wording of national and local rules, ,as well as to lessen the risk that
significant local practices may be overlooked by inclusion in local rules that are unnecessarily
long.

Paragraph (2) is new. Its aim is to protect against loss of rights in the enforcement of local
rules relating to matters of form. For example, a party should not be deprived of a right to a jury
trial because its attorney, unaware of--or forgetting--a local rule directing that jury demands be
noted in the caption of the case, includes a jury demand only in the body of the pleading. The
proscription of the paragraph (2) is narrowly drawn--povering only violations attributable to
negligence and only those involving local rules directed to matters of form. It does not limit the
court's power to impose substantive penalties upon a party if it or its attorney contumaciously or H1
repeatedly violates a local rule, even one involving merely a matter of form. Nor does it affect the I..

court's power to, enforce local rules that involve more than mere matters of form--for example, a
localrule requiring parties to identify evidentiarymatters relied upon to support or oppose motions E
for summary judgment. ,

SUBDIvIsION (b). The revision conforms the language of the rule to that contained in 28
U.S.C. § 2071, and also'provides that a judge's orders should not conflict with the national ;
Bankruptcy Rules adopted under 28 U.S.C. § 2075. The rule continues to authorize--although not
encourage--district and magistrate judges to enter orders that establish standard procedures in r
cases assigned to them (e.g., through a "standing order') if the procedures are consistent with
these rules and with any local rules. Subdivision (b) is, however, revised to provide that parties
not be penalized for failing to adhere to some special procedure that is not contained in the local
rules but is established by an individual judge unless they have received some notification of that
procedure.

2
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E Rule 84. F==:T.9chnicaArendments

1 (a) Fames The forms eentik4aedin the Appendix of Femor arc sfficient suffice

2 under these rules and erc intended t: indieawto illustrate the simplicity and brevity ef

3 state.e:t hic kthat these rules contemplate. The Tudicial Conference of the United States

4 may authorize additional forms and may revise or delete forms.

5 (b) Technical Amendment. The Tudicial Conference of the United States may

C- 6 amend these rules to correct errors in sDellina. cross-references, or tvpoorathv. or to

7 make technical chances needed to conform these rules to statutory chances.

COMMGrTEE NOTE

SPECIAL NOTE: Mindful of the constraints of the Rules Enabling Act, the Committee calls the
attention of the Supreme Court and Congress to these changes, which would eliminate the
requirement of Supreme Court approval and Congressional review in the limited circumstances
indicated. The changesin subdivisions (a)and (b)areseverablefrom each other, and from other
proposed amendnents to the rules.

The revision of subdivision (a) is intended to relieve the Supreme Court and Congress from
the burden of reviewing changes in the forms prescribed for use in civil cases, which, by the terms
of the rule, are merely illustrative and not mandatory. Rule 9009 of the Federal Rules of
Bankruptcy Procedure similarly permits the adoption and revision of bankruptcy forms without
need for review by the Supreme Court and Congress.

Similarly, the addition of subdivision (b) will enable the Judicial Conference, acting through
A, its established procedures and after consideration by the appropriate Committees, to make

technical amendments to these rules without having to burden the Supreme Court and Congress
with such changes. This delegation of authority, not unlike that given to Code Commissions with
respect to legislation, will lessen the delay and administrative burdens that can unnecessarily
encumber the rule-maldng process on non-controversial non-substantive matters, at the risk of
diverting attention from items meriting more detailed study and consideration. As examples of
situations where this authority would have been useful, one rright cite section 11 (a) of P I. 102-198
(correcting a cross-reference contained in the 1991 revision of Rule 15) and the various changes
contained in the 1993 amendments in recognition of the new title of "Magistrate Judge" pursuant
to a statutory change.

23
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FEDERAL RULES OF CIvi PROCEDURE
(With Proposed Amendments)

Rule 23. Clam Actions

(a) Prerequisites. One or more members of a class may sue or be sued as representative
parties on behalf of all if - with respect to the claims, defenses, or issues certified for
class action treatment -

(1) the members are so numerous that joinder of all is impracticable,
(2) legal or factual questions are common to the class,
(3) the representative parties' positions typify those of the class,
(4) the representative parties and their attorneys are willing and able to fairly and

adequately protect the interests of all persons while members of the class until
relieved by the court from that fiduciary duty; and

(5) a class action is superior to other available methods for the fair and efficient
adjudication of the controversy.

(b) Whether a Class Action Is Superior. The matters pertinent in deciding under (a)(5)
whether a class action is superior to other available methods include:
(1) the extent to which separate actions by or against individual members might result

in

(A) inconsistent or varying adjudications that would establish incompatible
standards of conduct for the party opposing the class, or

(B) adjudications that, as a practical matter, would dispose of the nonparty
members' interests or reduce their ability to protect their interests;

(2) the extent to which the relief may take the form of an injunction or declaratory
judgment respecting the class as a whole;

(3) the extent to which the common questions of law or fact predominate over any
questions affecting only individual members;

(4) the class members' interests in individually controlling the prosecution or defense
of separate actions;

(5) the extent and nature of any related litigation already begun by or against members
of the class;

(6) the desirability or undesirability of concentrating the litigation in the particular forum;
and

(7) the likely difficulties in managing a class action which will be eliminated or
significantly reduced if the controversy is adjudicated by other available means.

(c) Detenmination by Order Whether Class Action to Be Certified; Notice and Mernbership in
Class; Judgment; Multiple Classes and Subclasses.
(1) As soon as practicable after persons sue or are sued as representatives of a class,



FEDERAL RULES OF CIVIL PROCEDURE
(With Proposed Amendments)

the court must determine by order whether and with respect to what claims,
defenses, or issues the action should be certified for maintenance as a class action.

(QP) An order certifying a class action must describe the class and determine K
whether, when, how, and under what conditions putative members may elect
to be excluded from, or included in, the class. The matters pertinent to this
determination will ordinarily include:

(i) the nature of the controversy and the relief sought;

on) the extent and nature of the members' injuries or liability;

(CM) potential conflicts of interest among members;

(Cm) the interest of the party opposing the class in securing a final and
consistent resolution of the matters in controversy; and

(v) the inefficiency or impracticality of separate actions to resolve the
controversy.

When appropriate, exclusion may be conditioned upon a prohibition against
maintenance of a separate action on some or all of the matters in controversy
in the class action or a prohibition against use in a separate action of any
judgment rendered in favor of the class from which exclusion is sought, and
inclusion may be conditioned upon bearing a fair share of litigation expenses
incurred by the representative parties.

(B) An order under this subdivision may be conditional, and may be altered or
amended before a decision on the merits. K

(2) When ordering that an action be certified as a class action under this rule, the court
must direct that appropriate notice be given to the class under subdivision (d)(l)(B).
The notice must concisely and clearly describe the nature of the action; the claims, K
defenses, or issues with respect to which the class has been certified; the persons
who are members of the class; any conditions affecting exclusion from or inclusion
in the class; and the potential consequences of class membership. In determining EJ
how, and to whom, notice will be given, the court may consider, in addition to the
matters listed in (b) and (c)(I)(A), the expense and difficulties of providing actual
notice to all class members and the nature and extent of any adverse consequences
that class members may suffer from a failure to receive actual notice.

(3) The judgment in an action certified as a class action, whether or not favorable to the
class, must specify or describe those who are members of the class or have, as a l
condition to exclusion, agreed to restrictions affecting any separate actions.

(4) When appropriate, an action may be certified as a class action with respect to L
particular claims, defenses, or issues by or against multiple classes or subclasses.
Subclasses need not separately satisfy the requirements of subdivision (a)(l).

(d) Orders in Conduct of Class Actions. LE
(1) In the conduct of actions to which this rule applies, the court may make appropriate [7

K,



FEDERAL RULES OF CIVIL PROCEDURE
(With Proposed Amendments)

orders that:

(A) determine the course of proceedings or prescribe measures to prevent undue
repetition or complication in the presentation of evidence or argument,
including pre-certification decision on a motion under Rule 12 or 56 if the court
concludes that the decision will promote the fair and efficient adjudication of
the controversy and will not cause undue delay;

(B) require notice to some or all of the members or putative members of:
(is) any step in the action, including certification, modification, or

decertification of a class, or refusal to certify a class;
(ii) the proposed extent of the judgment; or

(iii) the members' opportunity to signify whether they consider the
representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action;

(C) impose conditions on the representative parties, class members, or intervenors;
(D) require the pleadings be amended to eliminate allegations about

representation of absent persons, and that the action proceed accordingly; or
(E) deal with similar procedural matters.

(2) An order under Rule 23(d)(1) may be combined with an order under Rule 16, and
may be altered or amended.

(e) Disnissal or Compromise. An action filed as a class action must not, before the court's
ruling under subdivision (c)(l), be dismissed, be amended to delete the request for
maintenance as a class action, or be compromised without the approval of the court. An
action certified as a class action must not be dismissed or compromised without the
approval of the court, and notice of a proposed voluntary dismissal or compromise must
be given to some or all members of the class in such manner as the court directs. A
proposal to dismiss or compromise an action certified as a class action may be referred
to a magistrate judge or other special master under Rule 53 without regard to the
provisions of Rule 53(b).

(L) Appeals. A court of appeals may permit an appeal from an order granting or denying a
request for class action certification under this rule upon application to it within ten days
after entry of the order. An appeal does not stay-proceedings in the district court unlessUdz the district judge or the court of appeals so orders.

Rule 26. General Provisions Governing Discovery; Duty of Disclosure

(c) Protective Orders.

Hi
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n
(1) On motion by a party or by the person from whom discovery is sought, accompanied

by a certification that the movant has in good faith conferred or attempted to confer
with other affected parties in an effort to resolve the dispute without court action, the
court where the action is pending - and, on matters relating to a deposition, also
the court where the deposition will be taken -may, for good cause shown, make
any order that justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one or more of
the following:

&) 1precluding the disclosure or discovery;
(B) Nspecifying conditions, including time and place, for the disclosure or discovery;
(C) prescribing a discovery methodother than that selected by the party seeking

discovery;

(D) excluding certain matters, or limiting the scope to certain matters;
(E) designating the persons who may be present while the discovery is conducted;
(F) directing that a sealed deposition be opened only upon court order;
(G) ordering that altrade secret or other confidential research, development, or

commerclal information not be revealed or be revealed only in a designated
way; and

(H) directing that the parties simultaneously file specified documents or information
enclosed in sealed envelopes, to be opened as the court directs by the court.

(2) If the motion for a protective order is wholly or partly denied, the court may, on just L
terms, order that any party or person provide or perrnit discovery. Rule 37(a)(4)
applies to the award of expenses incurred in relation to the motion. L

(3) On motion, the court may dissolve or modify a protective order. In ruling, the court
must consider, among other matters, the following:

(A) the extent of reliance on the order; A

(B) the public and private interests affected by the order; and
(C) the burden that the order imposes on parties seeking information relevant to

other litigation.

LI

Rule 43. Taling of Testimony

(a) Frm In every trial, the testimony of witnesses must be taken in open court, unless a
federal law, these rules, the Federal Rules of Evidence, or other rules adopted by the
Supreme Court provide otherwise. The court may, for good cause shown and under
appropriate safeguards, permit presentation of testimony in open court by



FEDERAL RULES OF CIVIL PROCEDURE
(With Proposed Amendments)

contemporaneous transmission from a different location.

Rule SO. Judgment as a Matter of Law in Jury Trials; Alternative Motion
for New Trial; Conditional Rulings

(c) Granting Renewed Motion forJudgment as a Matter of Law; Conditional Rulings; New Trial
Motion.

(2) Any motion for a new trial under Rule 59 by a party against whom judgment as a
matter of law is rendered must be served and filed no later than 10 days after entry
of the judgment.

Rule 52. Findings by the Court; Judgment on Partial Findings

(b) Amendment. On a party's motion served and filed no later than 10 days after entry ofjudgment, the court may amend its findings - or make additional findings - and may
amend the judgment accordingly. The motion may accompany a motion for a new trial
under Rule 59. When findings of fact are made in actions tried without a jury, the
sufficiency of the evidence supporting the findings may be later questioned whether or not
in the district court the party raising the question objected to the findings, moved to amend
them, or moved for partial findings.

Rule 59. New Trials; Amendment of Judgments

(b) Time for Motion. Any motion for a new trial must be served and filed no later than 10 daysafter entry of the judgment.

(c) Time for Serving Affidavits. When a motion for new trial is based on affidavits, they must
be served and filed with the motion. The opposing party has 10 days after service to serve
and file opposing affidavits, but that period may be extended for up to 20 days, either by
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the court for good cause or by the parties' written stipulation. The court may permit reply
affidavits.

(d) On Court's litiative; Notice; Speaifying Grounds. Within 10 days after entry of judgment L
the court, on its own, may order a new trial for any reason that would justify granting one
on a pary's motion. After giving the parties notice and an opportunity to be heard, the
court may grant a timely motion for a new trial - even for a reason not stated in the
motion. In either event, the court must specify the grounds in its order.

(e) Motion to Alter or Amend Judgment. Any motion to alter or amend a judgment must be
served and filed no later than 10 days after entry of the judgment. L

Rule 83. Rules by District Courts; Judge's Directives

(a) Local Rules

(1) Each district court, acting by a majority of its judges, may, after giving appropriate [
public notice and an opportunity for comment, make and amend rules governing its
practice. A local rule must be consistent with Acts of Congress, consistent with --
but not duplicative of -- rules adopted under 28 U.S.C. §§ 2072 and 2075, and
conform to any uniform numbering system prescribed by the Judicial Conference of
the United States. A local rule takes effect on the date specified by the district court
and remains in effect unless amended by the court or abrogated by the judicial
council of the circuit. Copies of rules and amendments must, upon their L
promulgation, be furnished to the judicial council and the Administrative Office of the
United States Courts and be available to the public.

(2) A local rule imposing a requirement of form must not be enforced in a manner that 7
causes a party to lose rights because of a negligent failure to comply with the
requirement. -

(b) Judge's Directives. A judge may regulate practice in any manner consistent with federal
laws, rules adopted under 28 U.S.C. §§ 2072 and 2075, and local rules. No sanction or
other disadvantage may be imposed for noncompliance with any requirement not in federal 7
laws, federal rules, or local rules unless the alleged violator has had actual notice of the U
requirement.

Rule 84. Forms: Technical Amendments

(a) Forms. The forms in the Appendix suffice under these rules and illustrate the simplicity
and brevity that these rules contemplate. The Judicial Conference of the United States may
authorize additional forms and may revise or delete forms.

(b) Technical Amendments. The Judicial Conference of the United States may amend these
rules to correct errors in spelling, cross-references, or typography, or to make technical
changes needed to conform these rules to statutory changes. r
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legally bind the defendant, the person's statement should be
disciosable even if the defendant disagrees with the govern-
ment's position.

2. Disclosure of information relevant to
sentencing guidelines

While not included among the proposed amendments, we
believe that it is appropriate to take this opportunity to
recommend to the Committee that Rule 16 be amended to provide
disclosure of certain information relevant to the application of
the Sentencing Guidelines. Given the critical importance of the
correct application of the guidelines in every case, even when
evaluating a decision as to whether to proceed to trial or reach
a plea disposition, the discovery rule should explicitly state
the prosecution has an obligation to disclose to the defendant
information in the possession of the government which may affect
the defendant's offense level, role in the offense and
mitigating circumstances under the Guidelines.

Rule 29. Motion for Judgment of Acquittal

We welcome and endorse the Committee's proposed amendment
to Rule 29 which would make it clear that where the court
reserves ruling on a motion for judgment of acquittal at the
close of the government's case the court's later decision on the
motion must be based only on the information introduced prior to
the motion having been made.

Rule 32. Sentencing Procedure

NACDL generally endorses the concept of revising
Fed.R.Crim.P. 32 to provide a procedure more in keeping with
sentencing under the guidelines. (Either the revised Rule or
the commentary should make clear, however, that "old" rule 32
should continue to be applied to "old law" sentencings when they
arise.) We do have some suggestions to make and some concerns
with the proposed draft.

1. Rule 32(a)

Conditions and caseloads vary sufficiently around the
Nation that the federal Rule should not appear to set a standard
time frame, even subject to a "good cause" waiver. It is not
clear that, apart from individual cases, a local rule could set
a different and longer presumptive period on account of local
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conditions which the judges of that district consider to be
"good cause" for a finding-to-sentencing period of more than 70
days. See also time limits set forth in proposed subsections
(b)(6)(A), (B), and (C).

2. Rule 32(b)(2)

The confirmation of a defendant's right to have counsel
attend the presentence interview is a welcome clarification.

3. Rule 32(b)(4)(D)

The Rule appears to limit the PSI's discussion of victim
impact to the effect of the offense on "any individual." This
is too limited in many cases, where the impact of the offense
may be felt on a group of unidentified persons (such as
consumers in a fraud case), or on a community or polity (as in
certain governmental corruption cases, bankruptcy frauds,
terrorist crimes, or civil rights offenses), or on a corpora-
tion.

4. Rule 32(b) (5) (B) & (C)

The proposed Rule would require withholding of the identity
of any source of information to whom confidentiality had been
promised, as well as any information which, if revealed, "might"
result in harm, "physical or otherwise," to any person. These
categories of nondisclosure are much too broad. Where the
standard of proof is so lax and the consequences of error so
great as in sentencing, the use of secret sources threatens to
undermine the reliability of the result to an unacceptable
extent. Under proposed (b)(5)(B), simply by "promisting]"
confidentiality, even without any justification, the probation
officer can create a PSI consisting of anonymous accusations,
which in turn could result in Guidelines "relevant conduct"
determinations, "role in the offense" adjustments, and the like,
that could drive a sentence upward without any semblance of
confrontation or due process. The PSI is already a confidential
document. The only person being kept in the dark by this provi-
sion is the defendant. The Rule should allow exclusion of the
identities of sources only upon an ex parte showing by the
probation officer to the satisfaction of the Court that disclo-
sure would likely result in physical harm to another person; the
fact that such a determination has been made should then be
required to be disclosed to the defense. (In other words,
subsection (B) should be deleted and merged into subsection
(C)). Information excluded for fear of psychological harm to
the defendant should nevertheless be required to be disclosed,
perhaps separately, to defense counsel.



I~~~~~~~~~~~~



To: Judicial Conf. Standing Committee on Rules p.4
Re: NACDL Comments on Dec. 29 Proposed Rules April 14, 1993

5. Rule 32(b)(4)(B)

There is a strong sentiment within the federal criminal
defense bar that the requirement that probation officers calcu-
late the applicable guidelines, in light of the burgeoning case
law, amendments, and inherent ambiguities, has placed the USPOs
in the position of interpreting cases, constitutional provi-
sions, and complex administrative rules, thus acting as
untrained lawyers or even magistrate judges. Many among us feel
that the presentence report should contain objective findings on
all facts pertinent to a guideline calculation, without setting
forth the calculation. Instead, each party should be required
to submit a calculation based on the draft PSI, to be included
as part of the addendum when the revised and corrected final
version is forwarded to the Court. While NACDL does not
formally take that position, we do wish to make our concern
known to the committee for its further consideration. See also
comment to Rule 32(b)(6)(B).

6. Rule 32(b) (6) (A)

The document disclosed to counsel at least 35 days prior to
sentencing (but see comment to Rule 32(a) above) should be
referred to as the "proposed presentence report." The rule
should make clear that this draft is not yet to be disclosed to
the court. The Rule should provide that during this period any
materials, such as documents or reports of interviews, etc.,
disclosed to the USPO by any person to aid in preparation of the
report must be made available to either counsel, upon request,
for inspection.

7. Rule 32(b) (6) (B)

The probation officer should not have the power to
"require" the defendant or counsel to meet to "discuss" any
unresolved issues. The USPO may wish to suggest a conference,
but the officer is not a judge and therefore should not exercise
the coercive power of the Court. Enhancing the USPO's quasi-
judicial powers in this way will only aggravate the current
tendency toward an adversarial, hostile relationship between
counsel and the probation office. As discussed above (under
Rule 32(b)(4)), we are also concerned about the USPO's role in
"resolving" or "ruling" upon "legal issues."

8. Rule 32(b)(6)(D). (c)(1)

Subsection (b)(6)(D) refers to a "presentencing hearing,"
which is a phrase not otherwise used or defined in the Rule. We
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agree with the implication of this subsection, which we hope was
intended, that it is generally a good practice for the Court to
hold a presentencing hearing for the purpose of factfinding and
resolution of disputes as to applicable guidelines, separate
from the sentencing hearing at which the parties make their
presentations as to the actual sentence to be imposed in light
of that guideline determination. The litigious atmosphere of
the presentencing hearing is quite inconsistent with the proper
tone of a sentencing.

In addition, as presently drafted, subsection (c)(1)
implies that the only testimony that may be heard in connection
with a sentencing is evidence "on the objections." This is too
limited; at many sentencing, family members and others have
important information to present that may be pertinent to the
selection of an appropriate sentence (whether within the guide-
lines or by way of departure, or which may bear on the selection
of a fine or amount of restitution, or the proper conditions of
probation) and which does not go to any particular "objection."
Finally, Rule 32(c)(1) should require that a copy of the PSI,
including the Addendum and any findings as to objections, be
transmitted to the Bureau of Prisons in any case in which
commitment to the custody of the Bureau is part of the sentence.
As written, this appears to be optional.

9. Rule 32(c)(3)

The Advisory Committee Note suggests that the text of the
revised Rule is intended to establish the order in which steps
are to be taken. If so, then Rule 32(c)(3)(A) is out of place;
it should be in (c)(1). If subsections (c)(3)(B)-(D) are
intended to suggest the order in which allocutions should be
made, we would suggest a change. The prosecutor should speak
first, then the defendant personally, and finally defense
counsel, with an opportunity for prosecutorial rebuttal of
misstatements, in the court's discretion. Giving the defense
the last word is more consistent with the order of argument
after a trial, and with the respect for the defendant's humanity
that is implicit in the common law right of allocution, the rule
of lenity, and the statutory command that punishment be "no
greater than necessary." 18 U.S.C. § 3553(b).
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FEDERAL RULES OF EVIDENCE

Rule 412. Sex Offense Cases; Relevance of Victim's Past Sexual
Behavior or Predisposition

1. "Predisposition"

The proposed amendments expand the evidence that is
excluded under the rule to include evidence of "predisposition."
Predisposition of what? The amendments do not make this clear.
Is it predisposition of (for?) sexual behavior or predisposition
of (for?) sexual misconduct? Not only is unclear what predispo-
sition is supposed to refer to, but the term "predisposition"
itself is not defined by the rule and is never mentioned in the
Committee Note.

Unless the rule defines "predisposition" and provides a
justification as to why this additional category is necessary,
we believe it should not be included in the amended rule. This
is especially true because "predisposition" is ordinarily
considered to be a term of art that has special application in
the defense of entrapment. To include it in a rule on exclusion
of past sexual behavior would thus only increase the likelihood
of confusion.

It may be that the Committee intended to use the word
"propensity," which is a term of art commonly associated with
sex crimes cases. See, e.g., 1 McCormick on Evidence § 190, at
803 (4th ed. J.W. Strong, et al., 1992). There is an entire
body of law concerning what constitutes "propensity" evidence
and discussing its admissibility. If the Committee intended to
use the term "propensity," that should be made clear in both the
rule and Committee Note and an opportunity to comment should be
provided.

2. Notice period

The amended rule, as with its predecessor, requires that 15
days advance notice be given on the intent to introduce evidence
of past sexual behavior (and "predisposition" evidence under the
amended rule). The notice requirement was reasonable when it
applied to cases in which the sexual misconduct was charged as a
crime, because the defendant was then on notice of the possible
need to introduce evidence of past sexual behavior. Since the
amended rule is expanded to include cases in which sexual
misconduct is not charged, the notice provision may be unfair.
A solution would be to include a provision which says that
notice must be given 15 days prior to trial of a party's inten-
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tion to offer evidence of past sexual behavior of an alleged
victim where the party seeking to include in its case evidence
of sexual misconduct has given written notice of its intention
to do so where the sexual misconduct is not charged as a crime.

FEDERAL RULES OF APPELLATE PROCEDURE

Rule 9. Release in a Criminal Case

1. Suggested clarification as to which subdivision
applies before and after sentencing_

The rule creates unnecessary confusion as to whether
subdivision (a) or (b) applies after a finding of guilt (by plea
or trial) and before sentencing. Subdivision (a) says it
applies to "Release Before Judgment." "Judgment" in a criminal
case is sentencing. See Fed.R.Crim.P. 32(d). If judgment is
sentencing, then subdivision (a) would seem to apply any time
before sentencing. Subdivision (b) says it applies to "Release
After Judgment of Conviction." What is the meaning of the term
"judgment of conviction"? If "judgment of conviction" is the
entry of a finding of guilt, it would seem that subdivision (b)
is meant to apply not only after sentencing, but before
sentencing and after a finding of guilt. Either subdivision (a)
should be changed to read "Release Before Judgment of Convic-
tion" or subdivision (b) should be changed to read "Release
After Judgment."

It is possible to read the Committee Note to suggest that
subdivision (b) is meant to apply after a finding of guilt has
been made and that subdivision (a) is meant to apply before a
finding of guilt and at no time thereafter. If that is the
intended division, then the change suggested above to subdivi-
sion (a) should be made.

Another possible dividing point between the two subdivi-
sions which would be consistent with the Committee Note and more
logical in terms of procedure and jurisdiction would be to make
the distinction before and after a notice of appeal has been
filed in the principal case. Subdivision (a) could apply any
time before a notice of appeal is filed and subdivision (b)
could apply any time after a notice of appeal has been filed.
This dividing point would also recognize the practical signifi-
cance of whether there is already in existence a court of
appeals case (and file) for the defendant.
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2. Clarification that motion must always first
be made in the district court

The Committee Note states that even after a notice of
appeal of the judgment of conviction and/or sentence has been
filed, the defendant must first apply to the district court for
release and may not apply directly to the court of appeals. If
this is going to be required by the rule, then the text of the
rule should state that an application for release or for modifi-
cation of conditions of release, must always be made in the
first instance in the district court.

3. Suagested change to subdivision (c)

Subdivision (c) of the rule provides that the release
decision "must be made in accordance with applicable provisions
of Title 18 U.S.C. §§ 3142 and 3143." We would suggest that
specific statutory references not be used and that the subdivi-
sion say that the decision "must be made in accordance with
applicable statutory provisions."

Reference to specific statutes increases the likelihood
that the subdivision will be incomplete or will become outdated
if Congress makes any change in the bail statutes. For example,
18 U.S.C. § 3145 also applies to certain aspects of the release
decision, yet it is not mentioned by subdivision (c). Moreover,
the benefit to be gained by reference to the specific statutory
provisions (alerting the reader to what they are), can be
accomplished by making reference to them in the Committee Note.

4. Opportunity to Present new information on appeal

We recommend that either the text of subdivision (b) or the
Committee Note be amended to make it clear that a party
requesting bail from the court of appeals may supplement the
record of the district court bail proceedings with appropriate
evidentiary material. Certain information may be obtained or
events may occur after bail is sought in the district court and
before the motion is heard by the court of appeals that would be
appropriate for the court of appeals to receive. Rather than
requiring the party to start over again in the district court,
or not to allow the court of appeals to learn of the informa-
tion, the party should be able to submit additional evidentiary
material to the court of appeals that was not submitted to the
district court. This accords with current practice, although
not explicitly provided for in the Rule. See, e.g., Truong Dinh
Hung v. United States,-439 U.S. 1326, 1329 (1978) (Brennan,
Circuit Justice, in chambers).
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Rule 28. Briefs

Requiring a summary of argument

Some very good appellate lawyers include a summary of
argument in their briefs. Some do not. Some use a summary of
argument occasionally, but not always. A brief which raises a
single issue, for example, may not benefit from a summary of
argument. Unless a particular item is necessary in all appel-
late briefs, it should not be made mandatory by Rule 28. In our
experience, a summary of the argument does not meet that
criterion. We would recommend that the decision whether to
include a summary of argument be left to the judgment of the
lawyer.

Making a summary of argument obligatory is also troubling
given local rules which shorten the permissible length of appel-
late briefs. The Ninth Circuit, for example, will soon limit
briefs to 35 pages. Given the steadily increasing amount of
information that already is required to be included in a brief,
both by the Federal and local rules, eacg additional require-
ment, such as that of a summary of argument, leaves less room
for the argument itself or the facts that must be presented in
support of the argument.

Rule 32. Form of a Brief, an Appendix, and Other Papers

1. Single spaced footnotes

Subdivision (a) would require footnotes that contain more
than citations be double spaced. Footnotes in all written
materials (including general literature and judicial opinions)
are single spaced. What need has been shown for imposing a
different rule in federal court of appeals briefs? Perhaps it
is true that some lawyers use lengthy textual footnotes in an
effort to get more information into the 50 pages permitted for a
brief. Those efforts are ultimately self-defeating to the
lawyer's cause, however, which should be sufficient restraint
against misuse of footnotes. There is no reason why all appel-
late lawyers should be presumed to be incapable of using foot-
notes properly and in a manner which makes them effective, even
when single spaced.

2. Location of the number of the case

Subdivision (a)(1) adds a new provision which states that
"the number of the case must be centered at the top of the front
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cover." While we question the need for the federal rules to
dictate the location of the number of the case, if it is the
intention of the provision to require the number to be at the
very top of the cover page, the text of subdivision (a)(l)
should be clarified. The order of discussion should correspond
to the item's location on the cover page, from top to bottom.
The subdivision would then read: "(1) the number of the case,
which must be centered and placed at the top of the page, above
all other information; the name of the court; .... "

3. Form of a petition for rehearing

Subdivision (b) provides that a petition for rehearing or
suggestion for rehearing in banc shall be in the form required
for a brief under subdivision (a). Since some circuits allow
rehearing petitions to be done in the form of a motion, the
subdivision should be modified to provide that a rehearing
petition or suggestion for rehearing in banc may be in the form
of a brief or a motion. Alternatively, subdivision (b) should
be modified to provide that the petition shall be in the form
prescribed by subdivision (a) unless a local rule provides
otherwise.

Rule 38. Damages and Costs for Frivolous Appeals

The amendment would make it explicit that notice must be
provided before damages or costs can be imposed. We believe the
notice requirement is important and strongly endorse the
Committee's proposed amendment.

Rule 41. Issuance of Mandate, Stay of Mandate

Presumptive period of stay Pending certiorari

Subdivision (b) provides that the stay of the issuance of
the mandate shall be for 30 days unless the period is extended
for "cause shown" or unless a petition for a writ of certiorari
is filed within the 30 day period and the party files a notice
from the clerk of the Supreme Court reflecting the filing of the
petition. The 30 day period was written into the rule at a time
when the period for filing a petition for a writ of certiorari
in a federal criminal case was 30 days. As of January, 1990,
the Supreme Court's rules were amended to provide that a party
has 90 days to file a petition for a writ of certiorari. The
period of time in subdivision (b) should be modified to 90 days
so that it corresponds to the Supreme Court rule. Even if the
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To: Judicial Conf. Standing Committee on Rules p.11
Re: NACDL Comments on Dec. 29 Proposed Rules April 14, 1993

period is not changed to 90 days, it should be extended to at
least 60 days to provide a party with the benefit of a stay a
reasonable amount of time within which to prepare and file a
petition for a writ of certiorari.

NACDL appreciates the opportunity to offer our comments on
the Standing Committee's proposals. We look forward to working
with you further on these important matters.

Very truly yours,

t iam enego
Ue er Goldberger1
Co-Chairs. National A ociation
of Criminal Defense Laywers
Committee on Rules of Procedure
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON 
CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN 
KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY 
EDWARD LEAVY

BANKRUPTCY RULES

SAM C. POINTER, JR.
April 15, 1993 CIVIL RULES

WILLIAM TERRELL HODGES
Mr. William J. Genego 

CRIMINAL RULES

Mr. Peter Goldberger 
RALPH K. WINTER, JR.

EVIDENCE RULESNational Association
of Criminal Defense Lawyers

I 10 Vermont Ave. NW, Suite 1150
Washington, DC 20005

Re: Proposed Amendments to the Federal Rules of Criminal Procedure, the
Federal Rules of Appellate Procedure, and the Federal Rules of Evidence

Dear Mr. Ganego and Mr. Goldberger:

Thank you for your letter of April 14, 1993, transmitting the comments of the
National Association of Criminal Defense Lawyers on the proposed changes to Criminal
Rules 16, 29, and 32, Evidence Rule 412, and Appellate Rules 9, 28, 32, 38, and 41. A
copy of your letter will be sent to the members of the Judicial Conference Advisory
Committees on Criminal Rules, Evidence Rules and Appellate Rules for their
consideration.

We welcome your comments and appreciate your interest in the rulemaking
process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton

Honorable William Terrell Hodges Honorable Kenneth F. Ripple Honorable Ralph K. Winter, Jr.
William R. Wilson, Esquire Honorable Dolores K. Sloviter Honorable Wayne D. Brazil
Advisory Committee members Advisory Committee members Advisory Committee members
Professor David A. Schlueter Professor Carol Ann Mooney Dean Margaret A. Berger

Professor Stephen A. Saltzburg
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